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2012 Summer National Meeting 

Atlanta, GA 

 

REGULATORY FRAMEWORK (B) TASK FORCE 
Saturday, August 11, 2012 

2:00 – 3:30 p.m. 

Atlanta Marriott Marquis—Marquis Ballroom C—Marquis Level 

 
ROLL CALL 

 
Merle D. Scheiber, Chair South Dakota Bruce R. Ramge Nebraska 

William W. Deal, Vice Chair Idaho Scott J. Kipper Nevada 

Dave Jones California Kenneth E. Kobylowski New Jersey 

Jim Riesberg Colorado Mary Taylor Ohio 

William P. White District of Columbia John D. Doak Oklahoma 

Kevin M. McCarty Florida Louis D. Savage Oregon 

Andrew Boron Illinois Michael F. Consedine Pennsylvania 

Sandy Praeger Kansas Neal T. Gooch Utah 

Sharon P. Clark Kentucky Jacqueline K. Cunningham Virginia 

Eric A. Cioppa Maine Mike Kreidler Washington 

Mike Rothman Minnesota Michael D. Riley West Virginia 

Monica J. Lindeen Montana Ted Nickel Wisconsin 

 
AGENDA 

 

1. Consider Adoption of June 26 Meeting Minutes—Randy Moses (SD)   Attachment One 

 

2. Discuss Draft Individual and Small Group Health Insurance Coverage Model Acts—Randy Moses (SD) 

 

3. Continue Discussion of Possible Revisions to NAIC Coordination of Benefits Model Regulation (#120) 

—Randy Moses (SD) 

 

4. Consider Adoption of ERISA (B) Working Group Report—Randy Moses (SD) 

 

5. Any Other Matters Brought Before the Task Force—Randy Moses (SD) 

 

6. Adjournment 
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Draft: 7/5/12 

 

Regulatory Framework (B) Task Force 

Washington, DC 

June 26, 2012 

 

The Regulatory Framework (B) Task Force met in Washington, DC, June 26, 2012. The following Task Force members 

participated: Merle D. Scheiber, Chair, represented by Randy Moses (SD); William W. Deal, Vice Chair, represented by Tom 

Donovan (ID); Dave Jones represented by Janice Rocco and Katye Fisher (CA); Jim Riesberg represented by Peg Brown 

(CO); William P. White represented by Brendan Rose (DC); Kevin M. McCarty represented by Michelle Robleto (FL); 

Andrew Boron represented by Yvonne Clearwater (IL); Sandy Praeger represented by Linda Sheppard (KS); Sharon P. Clark 

represented by Jill Mitchell (KY); Eric A. Cioppa represented by Glenn Griswold and Robert Wake (ME); Mike Rothman 

represented by Sherri Mortensen-Brown and Julia Philips (MN); Monica J. Lindeen represented by Christina Goe and 

Rosann Grandy (MT); Bruce R. Ramge represented by Martin Swanson and Holly Blanchard (NE); Mary Taylor represented 

by Matt Elston (OH); John D. Doak represented by Susan Dobbins, Frank Stone and Michael Rhoads (OK); Louis D. Savage 

represented by Gayle Woods (OR); Michael F. Consedine represented by Peter Camacci (PA); Neal T. Gooch represented by 

Tanji Northrup, Paul Anderton, Nancy Askerlund and Tomasz Serbinowski (UT); Jacqueline K. Cunningham (VA); Mike 

Kreidler represented by Beth Berendt (WA); Ted Nickel represented by J.P. Wieske and Richard Wicka (WI); and Michael 

D. Riley represented by Pam King (WV). Also participating were: Emma Fontenot (LA); Alex Feldvebel (NH); and Eileen 

Hayes (NY). 

  

1. Discuss Comments on Draft Individual and Small Group Health Insurance Coverage Model Acts 

 

Mr. Moses said the purpose of the Task Force’s meeting was to discuss the comments received on two proposed new NAIC 

model acts that would incorporate the federal Patient Protection and Affordable Care Act (ACA) Sept. 23, 2010, immediate 

reform and 2014 market reform provisions. 

 

Jolie Matthews (NAIC) said the Task Force released for comment on June 11 two drafts of proposed new NAIC models: the 

Individual Market Health Insurance Coverage Model Act (Attachment One-A) and the Small Group Market Health Insurance 

Coverage Model Act (Attachment One-B). She said comments on these drafts were due June 20. Ms. Matthews said the 

drafts were developed based on the Task Force’s discussion during the Spring National Meeting directing NAIC staff to 

develop two models, one for the non-group market and a second for the small group market.  

 

Ms. Matthews said these two drafts were based on an initial draft—Group Market Health Insurance Coverage Model Act 

(See Attachment Four of the Nov. 3, 2011, minutes of the Regulatory Framework (B) Task Force)—discussed during the 

Task Force’s meeting at the 2011 Fall National Meeting. She said the Small Group Health Insurance Coverage Model Act 

draft, like the initial draft, was heavily influenced by provisions in the Small Employer Health Insurance Availability Model 

Act (#118). Ms. Matthews said the Individual Health Insurance Coverage Model Act draft was based on provisions in the 

Individual Health Insurance Portability Model Act (#37).  

 

Ms. Matthews said comments were received on the drafts from America’s Health Insurance Plans (AHIP), the BlueCross 

BlueShield Association (BCBSA), the NAIC consumer representatives, Families USA, WellPoint and the Virginia Bureau of 

Insurance. She said that, in reviewing the comments, there were a few comments she wanted to highlight. The first concerned 

comments suggesting that the Task Force wait until the federal agencies charged with implementing the ACA issued final 

regulations concerning the 2014 market reform provisions. Ms. Matthews said the drafts were based on the ACA statute 

except for those provisions in the drafts that reflected the Sept. 23, 2010, immediate reforms, which reflect the interim final 

regulations issued by the federal agencies. She said, typically, after the NAIC adopts a model law, it will develop a model 

regulation. Ms. Matthews said that, unless the Task Force directs NAIC staff otherwise, she would anticipate that, when final 

regulations are issued, NAIC staff would develop model regulations. She also said some of the comments raised concerns 

with the terminology used in the drafts. She said this issue relates to a policy decision the Task Force might have to make 

concerning whether it wants to be consistent with the terminology used in the NAIC models or whether it wants to use the 

terminology found in the federal law.  

 

Mr. Moses requested comments from interested parties. Sarah Lueck (Center for Budget and Policy Priorities—CBPP) said it 

was important to include in the drafts provisions reflecting Section 2706 of the federal Public Health Service Act (PHSA) and 

Section 1558 of the ACA prohibiting discrimination in health care. She also said the drafts should include provisions 

implementing Section 1312(c) of the ACA, which requires issuers to treat individual enrollees as members of a single risk 
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pool or, at the option of the state, as members of a merged individual/small group market risk pool. Ms. Lueck also suggested 

that the drafts reflect the ACA’s risk-mitigation mechanisms, such as risk corridors and reinsurance. Sally Duran 

(Georgetown Health Policy Institute) suggested that the drafts use consistent terminology across both models that are 

consistent with the terms used in the ACA or the states’ statutes.  

 

Cheryl Fish-Parcham (Families USA) asked whether the Task Force intended that the drafts mirror the ACA’s provisions or 

go further. She cited, as an example, provisions in the ACA related to child-only dental plans and whether provisions related 

to such plans be included in the drafts. Ms. Fish-Parcham also said the drafts do not appear to reflect any findings as to 

whether a consumer committed intentional fraud in order for an issuer to rescind a policy. Mr. Moses said he believed that 

the drafts would not include provisions related to child-only dental plans because such plans are considered excepted 

benefits. The drafts only apply to comprehensive health insurance coverage. He said any findings related to intentional fraud 

to support a rescission are covered in the Utilization and Benefit Determination Model Act (#73) and Health Carrier 

Grievance Procedure Model Act (#72) because a rescission would be considered an adverse benefit determination.  

 

Mr. Moses said the Task Force would review the comments received and, most likely, NAIC staff would develop a revised 

draft based on those comments for review by the Task Force at the Summer National Meeting. He said he believed the Task 

Force was still on track to consider adoption of the proposed new models by the end of the year in order for the models to be 

considered by the states during their 2013 legislative sessions.  

 

2. Adoption of ERISA (B) Working Group Report 

 

Ms. Goe said the ERISA (B) Working Group met June 26. During this meeting, the Working Group discussed its approach to 

updating the attachment points in the Stop Loss Insurance Model Act (#92). She said that, during a June 6 conference call 

with the Self-Insurance Subgroup of the Health Care Reform Actuarial (B) Working Group of the Health Actuarial (B) Task 

Force, the Working Group reviewed the report developed by Milliman to assist the NAIC in updating the specific and 

aggregate attachment points for stop loss insurance in Model #92. Milliman prepared the report based on a referral from the 

Working Group to the Health Actuarial (B) Task Force. Ms. Goe said that, during the conference call, the Working Group 

also discussed whether to move forward with revising the attachment points in Model #92 as model law or guideline 

amendments. She said that, during the June 26 meeting, the Working Group decided to move forward with revising the 

attachment points as guideline amendments and distribute the proposed revisions for comment.  

 

Ms. Goe motioned, and Mr. Swanson seconded, to adopt the ERISA (B) Working Group report, which included affirming the 

Working Group’s decision to move forward with revising the attachment points in the Stop Loss Insurance Model Act (#92) 

as guidelines (Attachment One-C). The motion passed unanimously. 

 

Having no further business, the Regulatory Framework (B) Task Force adjourned. 
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Draft: 7/30/12 

A new model 

 

Underlining and overstrikes show the changes from the June 11, 2012 draft. Comments are being requested on this draft. 

Comments should be sent only by email to Jolie Matthews at jmatthews@naic.org.  

 

INDIVIDUAL MARKET HEALTH INSURANCE COVERAGE MODEL ACT 

 

Section 1. Short Title 

Section 2. Purpose and Intent 

Section 3. Definitions 

Section 4. Applicability and Scope 

Section 5. Restrictions Relating to Premium Rates [(§§ 2701 and 2709* PHSA)] 

Section 6. Guaranteed Availability of Individual Health Insurance Coverage [(§ 2702 PHSA)] 

Section 7. Guaranteed Renewability of Individual Health Insurance Coverage [(§ 2703 PHSA)] 

Section 8. Extension of Dependent Coverage [(§ 2714 PHSA)] 

Section 9. Prohibition of Preexisting Condition Exclusions; Special Enrollment Periods [(§§ 2704 PHSA and 

Nondiscrimination in Health Insurance Coverage in the Group Market Model Regulation (# 107))] 

Section 10. Prohibition on Discrimination Based on Health Status; Genetic Testing [(§§ 2705 and 2753 PHSA] 

Section 11. Prohibition on Lifetime and Annual Limits [(§ 2711 PHSA)] 

Section 12. Prohibition on Rescissions of Coverage [(§ 2712 PHSA)] 

Section 13. Comprehensive Health Insurance Coverage Requirements [(§§ 2707 and 2719A PHSA)] 

Section 14. Coverage of Preventive Health Services [(§ 2713 PHSA)] 

Section 15. Coverage for Participation in Approved Clinical Trials [(§ 2709 PHSA)] 

Section 16. Choice of Health Care Professional; Access to Pediatric and Obstetrical and Gynecological Care   

  Requirements [§ 2719A PHSA)] 

Section 17. Provision of Summary of Benefits and Coverage Explanation [(§ 2715 PHSA)] 

Section 18. Certification of Creditable Coverage [Section 10 of the Individual Health Insurance Portability Model Act 

(#37))] 

Section 19. Standards to Assure Fair Marketing [(Section 11 of the Individual Health Insurance Portability Model Act 

(#37))] 

Section 20. Quality of Care Reporting Requirements [(§ 2717 PHSA and Quality Assessment and Improvement Model  

  Act (#71))] 

Section 21. Risk Adjustment Mechanism (§ 1343 of ACA and Section 20 of the Small Employer Health Insurance  

  Availability Model Act (#118))] 

Section 22. Regulations 

Section 23. Severability 

Section 24. Effective Date 

 

[Public Health Service Act sections: 

 

§ 2701 PHSA—Fair health insurance premiums 

§ 2702 PHSA—Guaranteed availability of coverage 

§ 2703 PHSA—Guaranteed renewability of coverage 

§ 2704 PHSA—Prohibition on preexisting condition exclusions or other discrimination based on health status 

§ 2705 PHSA—Prohibiting discrimination against individual participants and beneficiaries based on health status 

[§ 2706 PHSA—Non-discrimination in health care] 

§ 2707 PHSA—Comprehensive health insurance coverage 

§ 2708 PHSA—Prohibition on excessive waiting periods (Does not apply to the individual market) 

§ 2709 PHSA—Coverage for individuals participating in approved clinical trials 

§ 2709 PHSA—Disclosure of Information* 

§ 2711 PHSA—No lifetime or annual limits 

§ 2712 PHSA—Prohibition on rescissions 

§ 2713 PHSA—Coverage of preventive health services 

§ 2714 PHSA—Extension of dependent coverage 

§ 2715 PHSA—Development and utilization of uniform explanation of coverage documents and standardized definitions 

[§ 2716 PHSA—Prohibition on discrimination in favor of highly compensated individuals] 

§ 2717 PHSA—Ensuring the quality of care 

§ 2719A PHSA—Patient Protections]  
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Section 1. Short Title 

 

This Act shall be known and may be cited as the [Individual Market Health Insurance Coverage Model Act]. 

 

Section 2. Purpose and Intent 

 

The purpose and intent of this Act is [language to be added later]. 

Drafting Note: The provisions of this Act are consistent with the provisions of the federal Patient Protection and Affordable 
Care Act (ACA) Public Law 111-148), as amended by the federal Health Care and Education Reconciliation Act of 2010 
(Public Law 111-152) and, as applicable, the interim final regulations issued related to provisions of the ACA. However, 
states should be aware that the ACA’s preemption standards permit States to impose more stringent, consumer protection 
requirements. 
 

Section 3. Definitions 

 

For purposes of this Act: 

 

 A. “Beneficiary” has the meaning stated for such term under section 3(8) of the Employee Retirement Income 

Security Act of 1974 (ERISA). 

 BA. “Bona fide association” means an association that meets all of the following criteria: 
 

(1) Serves a single profession that requires a significant amount of education, training or experience, 

or a license or certificate from a state authority to practice that profession;  

 

(2) Has been actively in existence for five (5) years; 

 

(3) Has a constitution and by-laws or other analogous governing documents; 

 

(4) Has been formed and maintained in good faith for purposes other than obtaining insurance; 

 

(5) Is not owned or controlled by a carrier or affiliated with a carrier; 

 

(6) Does not condition membership in the association on any health status-related factor;  

 

(7) Has at least 1,000 members if it is a national association; 500 members if it is a state association; 

or 200 members if it is a local association; 

 

(8) All members and dependents of members are eligible for coverage regardless of any health status-

related factor; 

 

(9) Does not make health benefit plan offered through the association available other than in 

connection with a member of the association; 

 

(10) Is governed by a board of directors and sponsors annual meetings of its members; and 

 

(11) Producers only market association memberships, accept applications for membership, or sign up 

members in the professional association where the subject individuals are actively engaged in, or 

directly related to, the profession represented by the association. 

 

Drafting Note: This definition of “bona fide association” is narrower than the definition of “bona fide association” contained 

in section 2791(d)(3) of the Public Health Service Act (PHSA) because of the requirement of paragraph (1) above that the 

professional association serve a single profession. Specifically, section 2791(d)(3) of the PHSA defines “bona fide 

association,” with respect to health insurance coverage offered in a State, as an association, which: (1) has been actively in 

existence for at least 5 years; (2) has been formed and maintained in good faith for purposes other than obtaining insurance; 

(3) does not condition membership in the association on any health status-related factor relating to an individual (including an 

employee of an employer or a dependent of an employee); (4) makes health insurance coverage offered through the 

association available to all members regardless of any health status-related factor relating to such members (or individuals 
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eligible for coverage through a member); (5) does not make health insurance offered through the association available other 

than in connection with a member of the association; and (6) meets such additional requirements as may be imposed under 

state law. Because the definition of “bona fide association” contained in section 2791(d)(3) explicitly permits the States to 

impose additional requirements, the narrower definition of “bona fide association” used in this Act does not conflict or 

prevent the application of the federal law. As such, the States can elect to adopt either version of this definition.  

  

 CB. “Carrier” or “health carrier” means all entities licensed, or required to be licensed, by the Department of 

Insurance that offer health benefit plans covering eligible employees of one or more small 

employersindividuals pursuant to this Act. For the purposes of this Act, carrier includes an insurance 

company, [insert appropriate reference for a prepaid hospital or medical care plan], [insert appropriate 

reference for a fraternal benefit society], a health maintenance organization, and any other entity providing 

a plan of health insurance or health benefits subject to state insurance regulation. 

  

 D. “COBRA continuation provision” means any of the following: 

   

  (1) Section 4980B of the Internal Revenue Code of 1986 (IRC), other than subsection (f)(1) of such 

section insofar as it relates to pediatric vaccines; 

   

  (2) Part 6 of subtitle B of title I of ERISA, other than section 609 of such Act; or 

   

  (3) Title XXII of the Public Health Service Act (PHSA). 

  

 EC. “Commissioner” means the Commissioner of Insurance.  

 

Drafting Note: Use the title of the chief insurance regulatory official wherever the term “commissioner” appears. If the 

jurisdiction of certain health carriers, such as health maintenance organizations, lies with some State agency other than the 

insurance department, or if there is dual regulation, a State should add language referencing that agency to ensure the 

appropriate coordination of responsibilities.  

 

NOTE TO THE TASK FORCE: THE DEFINITION OF “CONVERTED POLICY” IN SUBSECTION D BELOW IS 

A PLACE HOLDER UNTIL ISSUES RELATED TO THE ISSUANCE OF CONVERTED POLICIES AFTER JAN. 

1, 2014 ARE RESOLVED. THE MAIN ISSUE IS WHETHER THERE IS A NEED FOR SUCH POLICIES DUE TO 

THE ACA’s GUARANTEED ISSUE AND PROHIBITION ON PREEXISTING EXCLUSION REQUIREMENTS? 

 

 FD. “Converted policy” means a health benefit plan issued pursuant to [insert reference in State law 

comparable to the Group Health Insurance Mandatory Conversion Privilege Model Act].  

 

 GE. “Covered benefits” or “benefits” mean those health care services to which an individual is entitled under 

the terms of a health benefit plan. 

 

 HF. “Covered person” means a policyholder, subscriber, or enrollee or other individual participating in a health 

benefit plan. 

 

IG. “Creditable coverage” means, with respect to an individual, health benefits or coverage provided under any 

of the following: 

 

 (1) A group health plan; 

 

 (2) A health benefit plan; 

 

 (3) Part A or Part B of Title XVIII of the Social Security Act (Medicare); 

 

 (4) Title XIX of the Social Security Act (Medicaid), other than coverage consisting solely of benefits 

under Section 1928 (the program for distribution of pediatric vaccines);  

 

 (5) Chapter 55 of Title 10, United States Code (medical and dental care for members and certain 

former members of the uniformed services, and for their dependents. For purposes of Title 10, 

U.S.C. Chapter 55, “uniformed services” means the armed forces and the Commissioned Corps of 

the National Oceanic and Atmospheric Administration and of the Public Health Service);  
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 (6) A medical care program of the Indian Health Service or of a tribal organization; 

 

 (7) A state health benefits risk pool; 

 

 (8) A health plan offered under Chapter 89 of Title 5, United States Code (Federal Employees Health 

Benefits Program (FEHBP)); 

 

 (9) A public health plan, which for purposes of this act, means a plan established or maintained by a 

state, the United States government or a foreign country or any political subdivision of a state, the 

United States government or a foreign country that provides health insurance coverage to 

individuals enrolled in the plan;  

 

 (10) A health benefit plan under Section 5(e) of the Peace Corps Act (22 U.S.C. 2504(e)); or 

 

 (11) Title XXI of the Social Security Act (State Children’s Health Insurance Program). 

  

H. Except as otherwise may be defined for purposes of section 8 of this Act, “dependent” shall be defined in 

the same manner as in [insert reference in State law defining dependent]. 

 

 JI. “Enrollee” means an individual who:  

 

  (1) Iis covered by a health benefit plan providing individual health insurance coverage; and 

 

  (2) Has paid premium for himself or herself and his or her dependents, if any, who are also covered 

under a health benefit plan providing individual health insurance coverage, and is responsible for 

continued premium payments under the terms of the health benefit plan. 

  

 KJ. (1) “Essential health benefits” has the meaning under section 1302(b) of the Federal ActPatient 

Protection and Affordable Care Act (PPACA) and applicable regulations. 

 

  (2) “Essential health benefits” include: 

 

   (a) Ambulatory patient services,  

 

   (b) Emergency services; 

 

   (c) Hospitalization; 

 

   (d) Laboratory services; 

 

   (e) Maternity and newborn care;  

 

  (f) Mental health and substance abuse disorder services, including behavioral health 

treatment; 

 

   (g) Pediatric services, including oral and vision care; 

 

   (h) Prescription drugs; 

 

   (i) Preventive and wellness services and chronic disease management; and 

 

   (j) Rehabilitative and habilitative services and devices.  

 
 LK. “Facility” means an institution providing health care services or a health care setting, including but not 

limited to hospitals and other licensed inpatient centers, ambulatory surgical or treatment centers, skilled 

nursing centers, residential treatment centers, diagnostic, laboratory and imaging centers, and rehabilitation 

and other therapeutic health settings.  
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 ML. “Family member” means with respect to an individual: 

 

  (1) A dependent of the individual; and 

 

  (2) Any other individual who is a first-degree, second-degree, third-degree or fourth-degree relative of 

the individual or an individual described in paragraph (1). 

 

NM. “Federal Act” means the federal Patient Protection and Affordable Care Act (Public Law 111-148), as 

amended by the federal Health Care and Education Reconciliation Act of 2010 (Public Law 111-152), and 

any amendments thereto, or regulations or guidance issued under, those Acts. 

 

 N. (1) “Genetic information” means, with respect to any individual, information about: 

 

   (a) The individual’s genetic tests; 

 

   (b) The genetic tests of the individual’s family members; and 

 

   (c) The manifestation of a disease or disorder in family members of the individual. 

 

  (2) (a) “Genetic information” includes, with respect to any individual, any request for, or receipt 

of, genetic services, or participation in clinical research which includes genetic services, 

by the individual or any family member of the individual. 

 

   (b) Any reference to genetic information concerning an individual or family member of an 

individual who is a pregnant woman, includes genetic information of any fetus carried by 

the pregnant woman, or with respect to an individual or family member of the individual 

utilizing reproductive technology, includes genetic information of any embryo legally 

held by an individual or family member. 

 

  (3) “Genetic information” does not include information about the sex or age of any individual. 

 

 O. “Genetic services” means: 

 

  (1) A genetic test; 

 

  (2) Genetic counseling, including obtaining, interpreting or assessing genetic information; or 

 

  (3) Genetic education. 

 

 P. (1) “Genetic test” means an analysis of human DNA, RNA, chromosomes, proteins or metabolites 

that detect genotypes, mutations or chromosomal changes. 

 

  (2) “Genetic test” does not mean: 

 

   (a) An analysis of proteins of proteins or metabolites that does not detect genotypes, 

mutations or chromosomal changes; or 

 

   (b) An analysis of proteins or metabolites that is directly related to a manifested disease, 

disorder or pathological condition that could reasonably be detected by a health care 

professional with appropriate training and expertise in the field of medicine involved. 

  

 OQ. “Grandfathered health plan coverage” means coverage provided by a health carrier in which an individual 

was enrolled on March 23, 2010 for as long as it maintains that status in accordance with federal 

regulations.  

 

 R. “Group health plan” means a policy, contract, certificate or agreement offered or issued by a health carrier 

to an employer or group to provide, deliver, arrange for, pay for or reimburse any of the costs of health care 

services. 
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 PS. (1) “Health benefit plan” means a policy, contract, certificate or agreement offered or issued by a 

health carrier to provide, deliver, arrange for, pay for or reimburse any of the costs of health care 

services.  

 

Drafting Note: The Federal Act uses the terms “health plan” and “health insurance coverage.” “Health benefit plan,” as 

defined above, is intended to be consistent with the definition of “health insurance coverage” contained in Title XXVII of the 

Public Health Service Act, as enacted by the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and 

amended by the Federal Act. 

 

(2) “Health benefit plan” does not include: 

 

  (a) Coverage only for accident, or disability income insurance, or any combination thereof; 

 

  (b) Coverage issued as a supplement to liability insurance;  

 

  (c) Liability insurance, including general liability insurance and automobile liability 

insurance; 

 

  (d) Workers’ compensation or similar insurance;  

 

  (e) Automobile medical payment insurance; 

 

  (f) Credit-only insurance; 

 

  (g) Coverage for on-site medical clinics; or 

 

  (h) Other similar insurance coverage, specified in federal regulations issued pursuant to Pub. 

L. No. 104-191, under which benefits for health care services are secondary or incidental 

to other insurance benefits.   

 

  (3) “Health benefit plan” does not include the following benefits if they are provided under a separate 

policy, certificate or contract of insurance or are otherwise not an integral part of the plan: 

 

  (a) Limited scope dental or vision benefits; 

 

  (b) Benefits for long-term care, nursing home care, home health care, community-based care, 

or any combination thereof; or 

 

  (c) Other similar, limited benefits specified in federal regulations issued pursuant to Pub. L. 

No. 104-191. 

 

  (4) “Health benefit plan” does not include the following benefits if the benefits are provided under a 

separate policy, certificate or contract of insurance, there is no coordination between the provision 

of the benefits and any exclusion of benefits under any group health plan maintained by the same 

plan sponsor, and the benefits are paid with respect to an event without regard to whether benefits 

are provided with respect to such an event under any group health plan maintained by the same 

plan sponsor: 

 

   (a) Coverage only for a specified disease or illness; or 

 

   (b) Hospital indemnity or other fixed indemnity insurance. 

  

  (5) “Health benefit plan” does not include the following if offered as a separate policy, certificate or 

contract of insurance: 

 

   (a) Medicare supplemental health insurance as defined under section 1882(g)(1) of the Social 

Security Act; 
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   (b) Coverage supplemental to the coverage provided under chapter 55 of title 10, United 

States Code (Civilian Health and Medical Program of the Uniformed Services 

(CHAMPUS)); or 

 

   (c) Similar supplemental coverage provided to coverage under a group health plan. 

  

QT. “Health care professional” means a physician or other health care practitioner licensed, accredited or 

certified to perform specified health care services consistent with State law. 

 

Drafting Note: States may wish to specify the licensed health professionals to whom this definition may apply (e.g., 

physicians, psychologists, nurse practitioners, etc.). This definition applies to individual health professionals, not “corporate 

persons.” 

 

RU. “Health care provider” or “provider” means a health care professional or facility. 

 

SV. “Health care services” means services for the diagnosis, prevention, treatment, cure or relief of a medical 

condition, illness, injury or disease. 

 

TW. “Health maintenance organization” means a person that undertakes to provide or arrange for the delivery of 

health care services to covered persons on a prepaid basis, except for a covered person’s responsibility for 

copayments, coinsurance or deductibles. 

 

UX. “Health status-related factor” means any of the following factors: 

 

(1) Health status; 

 

(2) Medical condition, including both physical and mental illnesses; 

 

(3) Claims experience; 

 

(4) Receipt of health care services; 

 

(5) Medical history; 

 

(6) Genetic information; 

 

(7) Evidence of insurability, including conditions arising out of acts of domestic violence and 

participation in activities such as motorcycling, snowmobiling, all-terrain vehicle riding, 

horseback riding, skiing and other similar activities;  

 

(8) Disability; or 

 

(9) Any other health status-related factor determined appropriate by the Secretary. 

 

NOTE TO THE TASK FORCE: THE DEFINITION OF “INDIVIDUAL HEALTH BENEFIT PLAN” IN 

SUBSECTION Y BELOW WAS TAKEN FROM THE INDIVIDUAL HEALTH INSURANCE PORTABILITY 

MODEL ACT (#37). IS THIS DEFINITION NEEDED, PARTICULARLY AS TO ITS REFERENCE TO A 

CONVERTED POLICY, IN LIGHT OF THE ACA? CAN THE CONCEPT OF THE DEFINITION BE FOLDED 

INTO THE DEFINITION OF “HEALTH BENEFIT PLAN” FOUND IN SUBSECTION S? 

 

 VY. (1) “Individual health benefit plan” means: 

 

 (a) A health benefit plan other than a converted policy or a professionalbona fide 

association plan for individuals and their dependents; and 

 

 (b) A certificate issued to an enrolleea policyholder that evidences coverage under a policy 

or contract issued to a trust or association or other similar grouping of individuals, 

regardless of the situs of delivery of the policy or contract, if the enrolleepolicyholder 
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pays the premium and is not being covered under the policy or contract pursuant to 

continuation of benefits provisions applicable under federal or state law. 

 

(2) “Individual health benefit plan” shall not include a certificate issued to an enrolleea policyholder 

that evidences coverage under a professionalbona fide association plan. 

 

Drafting Note: In reforming the individual health insurance market, it is important that state insurance departments have 

jurisdiction over policies sold to individuals through trusts or associations sitused outside the state. Paragraph (1)(b) 

clarifies that if the certificate holder lives within the state and pays the premium for the policy, that policy is an individual 

health benefit plan subject to this Act, even if the policy was marketed or purchased through an out-of-state trust or 

association. [Also, under Section 4D, the commissioner has specific injunctive authority to enforce the provisions of this 

Act.] 

 

 WZ. “Individual health insurance coverage” means health insurance coverage offered to individuals in the 

individual market, but does not include short-term limited duration insurance.  

 

 XAA. “Individual market” means the market for health insurance coverage offered to individuals other than in 

connection with a group health plan.  

 

YBB. “Network plan” means a health benefit plan issued by a health carrier under which the financing and 

delivery of health care services, including items and services paid for as medical care, are provided, in 

whole or in part, through a defined set of providers under contract with the carrier. 

 

Z. “Participant” has the meaning given such term under section 3(7) of ERISA.  

 

AACC. “Person” means an individual, a corporation, a partnership, an association, a joint venture, a joint stock 

company, a trust, an unincorporated organization, any similar entity, or any combination of the foregoing. 

 

BBDD. (1) “Preexisting condition exclusion” means, with respect to coverage, a limitation or exclusion of 

benefits relating to a condition based on the fact that the that exists prior to condition was present 

before the enrollment date of the coverage, whether or not any medical advice, diagnosis, care or 

treatment was recommended or received before such date.  

 

(2) Genetic information shall not be treated as a condition under paragraph (1) for which a preexisting 

condition exclusion may be imposed in the absence of a diagnosis of the condition related to the 

information. 

 

EE. “Policyholder” means an individual who has paid premium for himself or herself and his or her dependents, 

if any, who are also covered under a health benefit plan providing individual health insurance coverage, 

and is responsible for continued premium payments under the terms of the health benefit plan. 

 

CCFF. “Premium” means all moneys paid by an enrolleea policyholder as a condition of receiving individual 

health insurance coverage from a health carrier, including any fees or other contributions associated with 

the health benefit plan. 

 

DDGG. “Producer” means [incorporate reference to definition in State law for licensing producers]. 

 

Drafting Note: States that have not adopted the NAIC Producer Licensing Model should substitute the term “agent” or 

“broker” for the term “producer,” as appropriate. 

 

 EEHH. (1) “Rescission” means a cancellation or discontinuance of coverage under a health benefit plan that 

has a retroactive effect.  

 

  (2) “Rescission” does not include:  

 

   (a) Aa cancellation or discontinuance of coverage under a health benefit plan if: 

 

   (i)(a) The cancellation or discontinuance of coverage has only a prospective effect; or 
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   (ii)(b) The cancellation or discontinuance of coverage is effective retroactively to the 

extent it is attributable to a failure to timely pay required premiums or 

contributions towards the cost of coverage; or 

 

  (b) When the health benefit plan covers only active employees and, if applicable, dependents 

and those covered under continuation coverage provisions, the employee pays no 

premiums for coverage after termination of employment and the cancellation or 

discontinuance of coverage is effective retroactively back to the date of termination of 

employment due to a delay in administrative record-keeping. 

 

FFII. “Secretary” means the Secretary of the federal Department of Health and Human Services.  

 

 GGJJ. “Underwriting purposes” means: 

 

  (1) Rules for, or determination of, eligibility including enrollment and continued eligibility for 

benefits under the health benefit plan;  

 

  (2) The computation of premium or contribution amounts under the health benefit plan; 

 

  (3) The application of any preexisting condition exclusion under the health benefit plan; and 

 

  (4) Other activities related to the creation, renewal or replacement of a contract of individual health 

insurance coverage. 

 

 HHKK. “Waiting period” means, with respect to a health benefit plan related to individual health insurance 

coverage, and an individual who is a potential participant or beneficiary in the plancovered person under 

the plan, the period that must pass with respect to the individual before the individual is eligible to be 

covered for benefits under the terms of the plan.  

 

Section 4. Applicability and Scope 

 

 A. Subject to subsection B, this Act shall apply to health carriers offering health benefit plans providing 

individual health insurance coverage in this State. 

 

 B. Except as provided in [this is a placeholder for carving out specific sections of this Act that may not apply 

to grandfathered plans].  

Drafting Note: The provisions of this Act are consistent with the provisions of the federal Patient Protection and Affordable 
Care Act (ACA) and, as applicable, the interim final regulations issued related to provisions of the ACA. However, states 
should be aware that the Affordable Care Act’s preemption standards permit States to impose more stringent, consumer 
protection requirements. 

 

B. Except for sections 7, 8, 10C, 11A(1), 12, 17, 18 and 19 of this Act and to the extent provisions of other 

sections in this Act were in effect pursuant to Pub. L. No. 104-191 (HIPAA) and Pub. L. No. 110-233 

(GINA) prior to the effective date of the Federal Act, this Act does not apply to any grandfathered health 

plan coverage. 

 

Drafting Note: Generally, section 1251 of the ACA exempts from most reforms in Subtitles A and C of Title 1 of the ACA, 

except as specifically provided by the statute and any applicable regulations, any coverage in which an individual was 

enrolled as of March 23, 2010, the date on which the ACA was signed into law. This coverage is known as “grandfathered 

plan coverage.” However, section 1251 of the ACA specifically applies certain provisions of the ACA from which such 

coverage would otherwise be exempt. In addition, as provided in the interim final regulations on grandfathered plans (26 

CFR 54.9815-1251T, 29 CFR 2590.715-1251 and 45 CFR 147.140), as published in the Federal Register June 17, 2010, 

some provisions of subtitles A and C of title I of the ACA continue to apply to all grandfathered health plans and some 

provisions continue to apply only to grandfathered health plans that are group health plans. Specifically, grandfathered plans 

must continue to comply with the requirements of the PHSA, ERISA and the Internal Revenue Code (IRC) that were 

applicable prior to changes enacted by the ACA, except to the extent supplanted by changes made by the ACA. Therefore, 

the Health Insurance Portability and Accountability Act of 1996 (HIPAA) portability and nondiscrimination requirements 

and the Genetic Information Nondiscrimination Act of 2008 (GINA) requirements applicable prior to the effective date of the 
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ACA continue to apply to grandfathered health plans. The following table lists the new health coverage reforms in part A of 

title XXVII of the PHSA, as amended by the ACA that apply to grandfathered health plan coverage: 

 

List of New Health Coverage Reform ACA Provisions That Apply to Grandfathered Health Plan Coverage 

 

PHSA Statutory Provisions Application to Grandfathered Health Plan Coverage 

 

§2704 of the PHSA—Prohibition of preexisting condition 

exclusion or other discrimination based on health status. 

 

Applicable to grandfathered group health plans and group 

health insurance coverage. 

Not applicable to grandfathered individual health insurance 

coverage. 

 

§2708 of the PHSA—Excessive waiting periods. 

 

Applicable to grandfathered health plan coverage. 

§2711 of the PHSA—No lifetime or annual limits. Lifetime limits applicable to grandfathered health plan 

coverage. 

Annual limits applicable to grandfathered group health plans 

and group health insurance coverage; not applicable to 

grandfathered individual health insurance coverage. 

 

§2712 of the PHSA—Prohibition on rescissions. Applicable to grandfathered health plan coverage. 

 

§2714 of the PHSA—Extension of dependent coverage until 

age 26. 

Applicable to grandfathered health plan coverage. For a 

group health plan or group health insurance coverage that is a 

grandfathered health plan for plan years beginning before 

Jan. 1, 2014, §2714 of the PHSA is applicable in the case of 

an adult child only if the adult child is not eligible for other 

employer-based health plan coverage. 

 

§2715 of the PHSA—Development and utilization of 

uniform explanation of coverage documents and standardized 

definitions. 

 

Applicable to grandfathered health plan coverage. 

§2718 of the PHSA—Bringing down the cost of health care 

coverage (for insured coverage). 

Applicable to insured grandfathered health plan coverage. 

 

Section 5. Restrictions Relating to Premium Rates 

 

 A. (1) With respect to the premium rates charged by a health carrier offering a health benefit plan 

providing individual health insurance coverage in the individual market subject to this Act, the 

carrier shall develop its premium rates based on the following and only vary the premium rates 

with respect to the particular plan or coverage only by:  

 

   (a) Whether the plan or coverage covers an individual or family; 

 

 (b) Rating area, as each state is required to establish in accordance with section 2701(a)(2) of 

the Public Health Service Act (PHSA);  

 

   (c) Age, except that the rate shall not vary by more than 3 to 1 for adults; and 

 

   (d) Tobacco use, except that the rate shall not vary by more than 1.5 to 1. 

 

 (2) A premium rate shall not vary by with respect to any particular health benefit plan or individual 

health insurance coverage by any other factor not described in paragraph (1).   

 

 (3) With respect to family coverage under a health benefit plan providing individual health insurance 

coverage, the rating variations permitted under paragraph (1)(c) and (d) shall be applied based on 

the portion of the premium that is attributable to each family member covered under the plan. 
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B. The premium charged with respect to any particular health benefit plan or individual health insurance 

coverage shall not be adjusted more frequently than annually except that the premium rates may be 

changed to reflect: 

 

(1) Changes to the family composition of the enrolleepolicyholder; or 

 

(2) Changes to the health benefit plan requested by the enrolleepolicyholder. 

 

C. The commissioner may establish regulations to implement the provisions of this section and to assure that 

rating practices used by health carriers are consistent with the purposes of this Act, including regulations 

that prescribe the manner in which geographic territories are designated by all carriers. 

 

D. In connection with the offering for sale of individual health insurance coverage under this Act, a health 

carrier shall make a reasonable disclosure, as part of its solicitation and sales materials, of all of the 

following: 

 

(1) The provisions of the coverage concerning the carrier’s right to change premium rates and the 

factors that may affect changes in premium rates; and 

 

Drafting Note: States should be aware that the requirement that health carriers disclose the information described in 

paragraph (1) above is required under section 2709 of the PHSA. However, States may not require that this information be 

provided in the summary of benefits and coverage (SBC) required under section 2715 of the PHSA and the federal 

regulations implementing that section. 

 

(2) A listing of and descriptive information, including benefits and premiums, about all health benefit 

plans offered by the carrier that provide individual health insurance coverage and the availability 

of the plans for which the individual is qualified. 

 

E. (1) Each health carrier shall maintain at its principal place of business a complete and detailed 

description of its rating practices and renewal underwriting practices, including information and 

documentation that demonstrate that its rating methods and practices are based upon commonly 

accepted actuarial assumptions and are in accordance with sound actuarial principles. 

 

(2) Each health carrier shall file with the commissioner annually on or before March 15, an actuarial 

certification certifying that the carrier is in compliance with this Act and that the rating methods of 

the carrier are actuarially sound. The certification shall be in a form and manner, and shall contain 

such information, as specified by the commissioner. A copy of the certification shall be retained 

by the carrier at its principal place of business. 

 

(3) (a) A health carrier shall make the information and documentation described in paragraph (1) 

available to the commissioner upon request.  

 

 (b) Except in cases of violations of this Act, the information shall be considered proprietary 

and trade secret information and shall not be subject to disclosure by the commissioner to 

persons outside of the Department except as agreed to by the health carrier or as ordered 

by a court of competent jurisdiction. 

 

Section 6. Guaranteed Availability of Individual Health Insurance Coverage 

 

 A. Subject to subsections B-D, each health carrier that offers a health benefit plan providing individual health 

insurance coverage in this State shall issue any applicable health benefit plan to any eligible individual that 

applies for such plan and agrees to make the required premium payments and to satisfy the other reasonable 

provisions of the health benefit plan not inconsistent with this Act.  

 

 B. (1) A health carrier described under subsection A may restrict enrollment in coverage described in 

subsection A to open or special enrollment periods. 
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 (2) A health carrier described under subsection A shall, in accordance with regulations established by 

the Secretary, establish special enrollment periods for qualifying events and as provided in section 

9B of this Act.  

 

C. (1) Subject to paragraph (3), a health carrier with respect to coverage offered through a network plan 

shall not be required to offer coverage under that plan or accept applications for that plan pursuant 

to Subsection A in the case of the following:  

 

(a) To an individual, when the individual does not live, work or reside within the carrier’s 

established geographic service area for such network plan; or  

 

(b) Within the geographic service area for such network plan where the carrier reasonably 

anticipates, and demonstrates to the satisfaction of the commissioner, that it will not have 

the capacity within its established geographic service area to deliver service adequately to 

any additional individuals because of its obligations to existing enrollees. 

 

(2) A health carrier that cannot offer coverage pursuant to paragraph (1)(c)(1)(b) may not offer 

coverage in the individual market in the applicable geographic service area to new individuals or 

to any enrollees until the later of 180 days following each such refusal or the date on which the 

carrier notifies the commissioner that it has regained capacity to deliver services. 

 

(3) A health carrier shall apply the provisions of this subsection uniformly to all individuals without 

regard to the claims experience of those individuals and their dependents or any health status-

related factor relating to such individuals and their dependents.  

 

D. (1) A health carrier described under subsection A shall not be required to provide coverage if:  

 

(a) For any period of time the carrier demonstrates and the commissioner determines, the 

carrier does not have the financial reserves necessary to underwrite additional coverage; 

and 

 

(b) The carrier is applying this subsection uniformly to all individuals in the individual 

market in this state consistent with applicable state law and without regard to the claims 

experience of an individual and their dependents or any health status-related factor 

relating to such individual and their dependents. 

 

(2) A health carrier that denies coverage in accordance with paragraph (1) may not offer coverage in 

the individual market in this State for the later of: 

 

(a) A period of 180 days after the date the coverage is denied; or 

 

(b) Until the carrier has demonstrated to the commissioner that it has sufficient financial 

reserves to underwrite additional coverage. 

 

Drafting Note: States may apply the provisions of paragraph (2) on a service-area-specific basis. 

 
 E. This section shall not be construed to require that a health carrier offering health benefit plans only in 

connection with group health plans or through one or more bona fide associations, or both, offer coverage 

in the individual market. 

 

Section 7. Guaranteed Renewability of Individual Health Insurance Coverage 

 

A. Except as provided in this section, a health carrier offering heath benefit plans providing individual health 

insurance coverage in this State subject to this Act shall renew or continue in force the coverage, at the 

option of the enrolleepolicyholder. 

 

B. A health carrier may nonrenew or discontinue coverage under a health benefit plan subject to this Act if: 
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(1) The enrolleepolicyholder has failed to pay premiums or contributions in accordance with the terms 

of the health benefit plan or the carrier has not received timely premium payments;  

 

(2) The enrolleepolicyholder or the enrollee’spolicyholder’s representative has performed an act or 

practice that constitutes fraud or made an intentional misrepresentation of material fact under the 

terms of coverage;  

 

(3) The carrier elects to cease offering individual health insurance coverage in this State in accordance 

with subsection D and applicable State law; 

 

(4) In the case of a health carrier that offers coverage through a network plan, the enrolleepolicyholder 

no longer lives or resides within the carrier’s established geographic service area and the carrier 

would deny enrollment in the plan pursuant to section 6C(1)(b) of this Act;  

 

(5) The commissioner: 

 

(a) Finds that the continuation of the coverage would not be in the best interests of the 

enrolleescovered persons or would impair the carrier’s ability to meet its contractual 

obligations; and 

 

(b) Assists affected enrolleescovered persons in finding replacement coverage;  

 

(6) In the case of health benefit plans that are made available in the individual market only through 

one or more bona fide associations, the membership of an enrolleea policyholder in the association 

on the basis of which the coverage is provided ceases, provided the coverage is terminated under 

this paragraph uniformly without regard to any health status-related factor relating to any 

enrolleecovered person; or 

 

(7) The commissioner finds that the product form is obsolete and is being replaced with comparable 

coverage and the carrier decides to discontinue offering that particular type of health benefit plan 

(obsolete product form) in the State’s individual market if the carrier: 

 

(a) Provides advance notice of its decision under this paragraph to the commissioner in each 

state in which it is licensed; 

 

(b) Provides notice of the decision not to renew coverage at least 180 days prior to the 

nonrenewal of any health benefit plans to: 

 

(i) All affected enrolleespolicyholders; and 

 

(ii) The commissioner in each State in which an affected enrolleepolicyholder is 

known to reside, provided the notice sent to the commissioner under this 

subparagraph is sent at least three (3) working days prior to the date the notice is 

sent to the affected enrolleespolicyholders; 

 

(c) Offers to each enrollee issued that particular type of health benefit plan (obsolete product 

form) the option to purchase all other health benefit plans currently being offered by the 

carrier in the individual market in the State; and 

 

(d) In exercising this option to discontinue that particular type of health benefit plan 

(obsolete product form) and in offering the option of coverage pursuant to subparagraph 

(c) of this paragraph acts uniformly without regard to the claims experience of those 

enrolleescovered persons or any health status-related factor relating to any enrollee or 

beneficiariescovered person who may become eligible for coverage. 

 

C. In any case in which a health carrier decides to discontinue offering a particular type of health benefit plan 

of individual health insurance coverage, the health carrier may discontinue coverage in accordance with 

applicable State law only if the carrier: 
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 (1) Provides advance notice of its decision under this subsection to the commissioner in each State in 

which it is licensed;  

 

 (2) Provides notice of the decision not to renew coverage at least 180 days prior to the nonrenewal of 

the health benefit plan to: 

 

(a) All affected enrolleespolicyholders; and  

 

(b) The commissioner in each State in which an affected enrolleepolicyholder is known to 

reside, provided the notice to the commissioner under this subparagraph is sent at least 

three (3) working days prior to the date the notice is sent to the affected 

enrolleespolicyholders; 

 

(3) Offers to each enrolleepolicyholder issued that particular type of health benefit plan the option to 

purchase all other health benefit plans providing individual health insurance coverage currently 

being offered by the carrier in the State; and 

 

 (4) In exercising this option to discontinue that particular type of health benefit plan and in offering 

the option of coverage pursuant to paragraph (3) acts uniformly without regard to the claims 

experience of those enrolleespolicyholders or any health status-related factor relating to any 

enrolleepolicyholder or dependent of an enrollees policyholder or enrollees and their dependents 

covered or new enrolleespolicyholders and their dependents who may become eligible for 

coverage. 

D. (1) In any case in which a health carrier elects to discontinue offering health insurance coverage under 

health benefit plans in the individual market, or all markets, in the State, the carrier may 

discontinue such coverage only in accordance with applicable State law and if: 

 

  (a) The carrier provides advance notice of its decision under this paragraph to the 

 commissioner in each State in which it is licensed; and 

 

(b) Provides notice of the decision not to renew coverage at least 180 days prior to the 

nonrenewal of any health benefit plans to: 

 

(i) All affected enrolleespolicyholders; and 

 

(ii) The commissioner in each State in which an affected enrolleepolicyholder is 

known to reside, provided the notice sent to the commissioner under this 

subparagraph is sent at least three (3) working days prior to the date the notice is 

sent to the affected enrolleespolicyholders. 

 

 (2) In the case of a discontinuance under paragraph (1), the health carrier shall be prohibited from 

writing new business in the market in this State for a period of five (5) years beginning on the date 

the carrier ceased offering new coverage in this State. 

 

(3) In the case of a discontinuance under paragraph (1), the health carrier, as determined by the 

commissioner, may renew its existing business in the market in the State or may be required to 

nonrenew all of its existing business in the market in the State. 

 

E. In the case of a health carrier doing business in one established geographic service area of the State, the 

provisions of this section shall apply only to the carrier’s operations in that service area. 

 

Section 8. Extension of Dependent Coverage 

 

 A. A health carrier that makes available dependent coverage of children shall make that coverage available for 

children until attainment of twenty-six (26) years of age.  
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 B. (1) With respect to a child who has not attained twenty-six (26) years of age, a health carrier shall not 

define dependent for purposes of eligibility for dependent coverage of children other than the 

terms of a relationship between a child and the enrolleepolicyholder. 

 

 (2) (a) A health carrier shall not deny or restrict coverage for a child who has not attained 

twenty-six (26) years of age based on a factor, such as the presence or absence of the 

child’s financial dependency upon the participantpolicyholder or any other person, 

residency with the participantpolicyholder or with any other person, marital status, 

student status, employment or any combination of those factors.  

 

 (b) In addition to subparagraph (a) of this paragraph, a health carrier shall not deny or restrict 

coverage of a child based on eligibility for other coverage. 

 

 C. Nothing in this section shall be construed to require a health carrier to make coverage available for the 

child of a child receiving dependent coverage, unless the grandparent becomes the legal guardian or 

adoptive parent of that grandchild. 

 

 D. The terms of coverage in a health benefit plan offered by a health carrier providing dependent coverage of 

children cannot vary based on age except for children who are twenty-six (26) years of age or older. 

 

Drafting Note: For purposes of this section, there is no definition of “dependent” in this section. Section 152(f)(1) of the 

Internal Revenue Code defines “child” as including only sons, daughters, stepchildren, adopted children, including children 

placed for adoption and foster children. Some states have defined “dependent” similarly, while others have not. In defining 

“dependent,” States should keep in mind that the intent of the ACA is to require the availability of dependent coverage of 

children until the child reaches age 26 and that coverage cannot be conditioned based on certain dependency factors, such 

support, residency, student status or marital status. 

 

Section 9. Prohibition of Preexisting Condition Exclusions; Special Enrollment Periods 

 

 A. Health carriers offering health benefit plans providing individual health insurance coverage shall not 

impose any preexisting condition exclusion with respect to such coverage. 

 

 B. (1) A health carrier described in subsection A that makes coverage available under a health benefit 

plan with respect to a dependent of an individual shall provide for a dependent special enrollment 

period described in paragraph (2) during which the dependent in the case of the birth or adoption 

of a child or the spouse of the individual may be enrolled as a dependent of the individual if the 

spouse is otherwise eligible for coverage if the individual becomes a dependent of the enrollee 

through marriage, birth or adoption or placement for adoption.  

 

 (2) The special enrollment period for individuals that meet the provisions of paragraph (1) shall be a 

period of not less than thirty (30) days and begins on the later of: 

 

   (a) The date dependent coverage is made available; or 

 

 (b) The date of the marriage, birth or adoption or placement for adoption described in 

paragraph (1)(b).  

 

 (3) If an individual seeks to enroll a dependent during the first thirty (30) days of the dependent 

special enrollment period described under paragraph (2), the coverage of the dependent shall be 

effective: 

 

 (a) In the case of marriage, not later than the first day of the first month beginning after the 

date the completed request for enrollment is received; 

 

   (b) In the case of a dependent’s birth, as of the date of birth; and 

 

 (c) In the case of a dependent’s adoption or placement for adoption, the date of the adoption 

or placement for adoption. 
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Section 10. Prohibition on Discrimination Based on Health Status; Genetic Testing 

 

 A. A health carrier offering health benefit plans providing individual health insurance coverage in this State 

shall not establish rules for eligibility, including continuing eligibility, of any individual to enroll under the 

terms of coverage based on any health status-related factor in relation to the individual or dependent of the 

individual.  

 

 B. (1) A health carrier described in subsection A shall not require any individual as a condition of 

enrollment or continued enrollment under a health benefit plan to pay a premium or contribution 

that is greater than such premium or contribution for a similarly situated individual enrolled in the 

plan on the bases of any health status-related factor in relation to the individual or to an individual 

enrolled under the plan as a dependent of the individual. 

 

 (2) Nothing in paragraph (1) may be construed to restrict the amount that an individual may be 

charged for individual health insurance coverage. 

 

 C. (1) A health carrier offering health benefit plans providing individual health insurance coverage in 

this State shall not establish rules for the eligibility, including continued eligibility of any 

individual to enroll for coverage under an individual health benefit plan based on genetic 

information. 

 

 (2) Nothing in paragraph (1) or in subsection G(1) and (2) shall be construed to preclude the health 

carrier from establishing rules for eligibility for an individual to enroll for health insurance 

coverage based on the manifestation of a disease or disorder in that individual or in a family 

member of the individual where the family member is covered the plan that covers the individual. 

 

 D. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not adjust premium or contribution amounts for an individual on the basis of genetic information 

concerning the individual or a family member of the individual. 

 

 (2) Nothing in paragraph (1) or in subsection G(1) and (2) shall be construed to preclude the health 

carrier from adjusting premium or contribution amounts for an individual on the basis of a 

manifestation of a disease or disorder in that individual or in a family member of the individual 

where the family member is covered under the plan that covers the individual. In such case, the 

manifestation of a disease or disorder in one individual cannot also be used as genetic information 

about other individuals covered under the plan issued to the individual and to further increase 

premium or contribution amounts. 

 

 E. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not on the basis of genetic information impose any preexisting condition exclusion with respect to 

coverage under the plan.  

 

 (2) Nothing in paragraph (1) or in subsection G(1) and (2) shall be construed to preclude the health 

carrier from imposing any preexisting condition exclusion for an individual with respect to 

coverage under the plan on the basis of a manifestation of a disease or disorder of the individual. 

 

 F. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not request or require an individual or a family member of an individual to undergo a genetic test. 

 

 (2) Paragraph (1) shall not be construed to limit the authority of a health care professional who is 

providing health care services to an individual to request that the individual undergo a genetic test. 

 

 (3) (a) Nothing in paragraph (1) shall be construed to preclude the health carrier from obtaining 

and using the results of a genetic test in making a determination regarding payment (as 

that term is defined for purposes of applying the regulations promulgated by the 

Secretary under part C of title XI of the Social Security Act and section 264 of HIPAA, 

as may be revised from time to time) consistent with subsections C and E. 
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  (b) For purposes of subparagraph (a) of this paragraph, the health carrier may request only 

the minimum amount of information necessary to accomplish the intended purpose. 

 

 (4) Notwithstanding paragraph (1), the health carrier may request, but not require, that an individual 

or a family member of the individual undergo a genetic test if each of the following conditions is 

met: 

 

  (a) The request is made pursuant to research that complies with part 46 of title 45, Code of 

Federal Regulations or equivalent federal regulations and any applicable State or local 

law or regulations for the protection of human subjects in research; 

 

  (b) The carrier clearly indicates to each individual, or in the case of a minor child, to the 

legal guardian of the child, to whom the request is made that: 

 

   (i) Compliance with the request is voluntary; and 

 

   (ii) Noncompliance will have no effect on enrollment status or premium or 

contribution amounts; 

 

  (c) No genetic information collected or acquired under this paragraph shall be used for 

underwriting purposes; 

 

  (d) The carrier notifies the Secretary in writing that the carrier is conducting activities 

pursuant to the exception provided in this paragraph, including a description of the 

activities conducted; and 

 

  (e) The carrier complies with such other conditions as the Secretary may by regulation 

require for activities conducted under this paragraph. 

 

 G. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not request, require or purchase genetic information for underwriting purposes. 

 

 (2) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not request, require or purchase genetic information with respect to any individual prior to the 

individual’s enrollment under the plan in connection with such enrollment. 

 

 (3) If the health carrier obtains genetic information incidental to the requesting, requiring or 

purchasing of other information concerning any individual, such request, requirement or purchase 

shall not be considered a violation of paragraph (2) if such request, requirement or purchase is not 

in violation of paragraph (1). 

 

 H. Any reference in this section to genetic information concerning an individual or family member of an 

individual shall: 

 

 (1) With respect to the individual or family member of an individual who is a pregnant woman, 

include genetic information of any fetus carried by the pregnant woman; and 

 

 (2) With respect to an individual or family member utilizing an assisted reproductive technology, 

include genetic information of any embryo legally held by the individual or family member. 

 

Section 11. Prohibition on Lifetime and Annual Limits 

  

 A. (1) Except as provided in subsection B, health carriers offering health benefit plans providing 

individual health insurance coverage shall not establish a lifetime limit on the dollar amount of 

essential health benefits for any individual.  

 

  (2) (a) Except as provided in subparagraph (b) of this paragraph and subsections B and C, a 

health carrier shall not establish any annual limit on the dollar amount of essential health 

benefits for any individual. 
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 (b) A health flexible spending arrangement (FSA), as defined in section 106(c)(2) of the 

Internal Revenue Code, a medical savings account (MSA), as defined in section 220 of 

the Internal Revenue Code, and a health savings account (HSA), as defined in section 223 

of the Internal Revenue Code are not subject to the requirements of subparagraph (a) of 

this paragraph. 

 

 B. The provisions of subsection A shall not prevent a health carrier from placing annual or lifetime dollar 

limits for any individual on specific covered benefits that are not essential health benefits to the extent that 

such limits are otherwise permitted under applicable federal or State law. 

 

 C. Nothing in this section prohibits a health carrier from excluding all benefits for a given condition, as 

otherwise permitted under federal or State law.  

 

Section 12. Prohibition on Rescissions of Coverage 

 

 A. (1) A health carrier shall not rescind coverage under a health benefit plan with respect to an 

individual, including family coverage in which the individual is included, after the individual is 

covered under the plan, unless: 

 

   (a) The individual or a person seeking coverage on behalf of the individual, performs an act, 

practice or omission that constitutes fraud; or 

 

   (b) The individual makes an intentional misrepresentation of material fact, as prohibited by 

the terms of the plan or coverage.  

 

  (2) For purposes of paragraph (1)(a), a person seeking coverage on behalf of an individual does not 

include a producer or employee or authorized representative of the health carrier. 

 

 B. A health carrier shall provide at least thirty (30) days advance written notice to each individual who would 

be affected by the proposed rescission of coverage before coverage under the plan may be rescinded in 

accordance with subsection A regardless of whether the rescission applies to the entire group in the case of 

family coverage or only to the enrolleepolicyholder.  

 

 C. The provisions of this section apply regardless of any applicable contestability period.  

 

Section 13. Comprehensive Health Insurance Coverage Requirements 

 

 A. (1) Health carriers offering health benefit plans providing individual health insurance coverage in the 

individual market shall ensure that such coverage includes the essential health benefits package 

required under section 1302(a) of the Federal Act, as described in paragraph (2) of this subsection.  

 

  (2) For purposes of this subsection, “essential health benefits package” means coverage that: 

 

   (a) Provides for the essential health benefits, as defined in section 3K of this Act; 

 

  (b) Limits cost-sharing for such coverage in accordance with section 1302(c) of the Federal 

Act, as described in subsection B; and  

 

  (c) Subject to section 1302(e) of the Federal Act, provides bronze, silver, gold or platinum 

level of coverage described in section 1302(d) of the Federal Act as follows: 

 

  (i) Bronze level. A health benefit plan in the bronze level shall provide a level 

of coverage that is designed to provide benefits that are actuarially equivalent to 

60% of the full actuarial value of the benefits provided under the plan; 

 

  (ii) Silver level. A health benefit plan in the silver level shall provide a level of 

coverage that is designed to provide benefits that are actuarially equivalent to 

70% of the full actuarial value of the benefits provided under the plan; 
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  (iii) Gold level. A health benefit plan in the gold level shall provide a level of 

coverage that is designed to provide benefits that are actuarially equivalent to 

80% of the full actuarial value of the benefits provided under the plan; and 

 

  (iv) Platinum level. A health benefit plan in the platinum level shall provide a 

level of coverage that is designed to provide benefits that are actuarially 

equivalent to 90% of the full actuarial value of the benefits provided under the 

plan. 

 

 B. If a health carrier offers health insurance coverage in any level of coverage specified under section 1302(d) 

of the Federal Act, the carrier shall also offer such coverage in that level as a plan in which the only 

enrollees are individuals who, as of the beginning of a plan year, have not attained the age of 21 years. 

 

 C. This section shall not apply to a plan (dental plans) described in section 1302(d)(2)(B)(ii) of the Federal 

Act. 

 

Section 14. Coverage of Preventive Health Services 

 

A. (1) A health carrier offering health benefit plans providing individual health insurance coverage in the 

individual market shall provide coverage for all of the following items and services, and shall not 

impose any cost-sharing requirements, such as a copayment, coinsurance or deductible with 

respect to the following items and services: 

 

   (a) Except as otherwise provided in subsection B, evidence-based items or services that have 

in effect a rating of A or B in the recommendations of the United States Preventive 

Services Task Force as of September 23, 2010 with respect to the individual involved; 

 

Drafting Note: The items and services referenced in subparagraph (1)(a) above can be found at this link: 

http://www.healthcare.gov/center/regulations/prevention/taskforce.htm 

http://www.healthcare.gov/news/factsheets/2010/07/preventive-services-list.html. States should be aware that these items and 

services could change over time. 

 

  (b) Immunizations for routine use in children, adolescents and adults that have in effect a 

recommendation from the Advisory Committee on Immunization Practices of the Centers 

for Disease Control and Prevention with respect to the individual involved. For purposes 

of this paragraph, a recommendation from the Advisory Committee on Immunization 

Practices of the Centers for Disease Control and Prevention is considered in effect after it 

has been adopted by the Director of the Centers for Disease Control and Prevention, and 

a recommendation is considered to be for routine use if it is listed on the Immunization 

Schedules of the Centers for Disease Control and Prevention; 

 

Drafting Note: The recommended immunizations for children, adolescents and adults referenced in Paragraph 

(2)subparagraph (b) above can be found at these linksthis link: Persons Aged 0 through 6 years—

http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_0-6yrs-schedule-

pr.pdfhttp://www.healthcare.gov/news/factsheets/2010/07/preventive-services-list.html; Persons Aged 7 through 18 years — 

http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_7-18yrs-schedule-pr.pdf; Catch-up Immunization 

Schedule for Persons Aged 4 Months through 18 Years – 

http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_catchup-schedule-pr.pdf; Recommended Adult 

Immunization Schedule—http://www.cdc.gov/vaccines/recs/schedules/downloads/adult/2010/adult-schedule.pdf. 

 

  (c) With respect to infants, children and adolescents, evidence-informed preventive care, and 

screenings provided for in comprehensive guidelines supported by the Health Resources 

and Services Administration; and 

 

Drafting Note: The comprehensive guidelines referenced in paragraph (3)subparagraph (c) above can be found at these 

linksthis link:  http://brightfutures.aap.org/pdfs/AAP%20Bright%20Futures%20Periodicity%20Sched%20101107.pdf; 

http://www.hrsa.gov/heritabledisorderscommittee/SACHDNC.pdfhttp://www.healthcare.gov/news/factsheets/2010/07/prevent

ive-services-list.html. 
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 (d) With respect to women, to the extent not described in paragraph (1), evidence-informed 

preventive care and screenings provided for in comprehensive guidelines supported by 

the Health Resources and Services Administration. 

 

  (2) (a) (i) A health carrier is not required to provide coverage for any items or services 

specified in any recommendation or guideline described in paragraph (1) after 

the recommendation or guideline is no longer described in paragraph (1).  

 

  (ii) Other provisions of State or federal law may apply in connection with a health 

carrier’s ceasing to provide coverage for any such items or services including 

section 2715(d)(4) of the Public Health Services Act, which requires a health 

carrier to give sixty (60) days advance notice to an enrollee before any material 

modification will become effective. 

 

 (b) For purposes of paragraph (1) and for purpose of any other provision of law, the United 

States Preventive Services Task Force recommendations regarding breast cancer 

screening, mammography and prevention issued in or around November 2009 are not 

considered to be current. 

 

 (c) A health carrier shall at least annually at the beginning of each new plan year or policy 

year, whichever is applicable, revise the preventive services covered under its health 

benefit plans pursuant to this section consistent with the recommendations of the United 

States Preventive Services Task Force, the Advisory Committee on Immunization 

Practices of the Centers for Disease Control and Prevention and the guidelines with 

respect to infants, children, adolescents and women evidence-based preventive care and 

screenings by the Health Resources and Services Administration in effect at the time. 

 

Drafting Note: This website: http://www.HealthCare.gov/cemter/regulations/prevention.html is provided in the interim final 

regulations published in the Federal Register July 19, 2010 which health carriers can visit once a year to find information 

necessary to determine any additional items or services that must be covered without cost-sharing requirements or to 

determine any items or services that are no longer required to be covered.  

 

 B. (1) A health carrier may impose cost-sharing requirements with respect to an office visit if an item or 

service described in subsection A is billed separately or is tracked as individual encounter data 

separately from the office visit. 

 

 (2) A health carrier shall not impose cost-sharing requirements with respect to an office visit if an 

item or service described in subsection A is not billed separately or is not tracked as individual 

encounter data separately from the office visit and the primary purpose of the office visit is the 

delivery of the item or service. 

 

 (3) A health carrier may impose cost-sharing requirements with respect to an office visit if an item or 

service described in subsection A is not billed separately or is not tracked as individual encounter 

data separately from the office visit and the primary purpose of the office visit is not the delivery 

of the item or service. 

 

C. (1) Nothing in these sections requires a health carrier that has a network of providers to provide 

benefits for items and services described in subsection A that are delivered by an out-of-network 

provider. 

 

 (2) Nothing in subsection A precludes a health carrier that has a network of providers from imposing 

cost-sharing requirements for items or services described in subsection A that are delivered by an 

out-of-network provider. 

 

D. Nothing prevents a health carrier from using reasonable medical management techniques to determine the 

frequency, method, treatment or setting for an item or service described in subsection A to the extent not 

specified in the recommendation or guideline. 
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E. Nothing in this section prohibits a health carrier from providing coverage for items and services in addition 

to those recommended by the United States Preventive Services Task Force or the Advisory Committee on 

Immunization Practices of the Centers for Disease Control and Prevention, or provided by guidelines 

supported by the Health Resources and Services Administration, or from denying coverage for items and 

services that are not recommended by that task force or that advisory committee, or under those guidelines. 

A health carrier may impose cost-sharing requirements for a treatment not described in subsection A even 

if the treatment results from an item or service described in subsection A. 

 

Section 15. Coverage for Participation in Approved Clinical Trials 

 

Reserved 

 

Section 16. Choice of Health Care Professional; Access to Pediatric and Obstetrical and Gynecological Care 

Requirements 

 

 A. (1) (a) If a health carrier offering individual health insurance coverage under a health benefit 

plan that requires or provides for the designation by a covered person of a participating 

primary health care professional, the health carrier shall permit each covered person to: 

 

    (i) Designate any participating primary care health care professional who is 

available to accept the covered person; and 

 

    (ii) For a child, designate any participating physician who specializes in pediatrics 

as the child’s primary care health care professional and is available to accept the 

child. 

   

   (b) The provisions of subparagraph (a)(ii) shall not be construed to waive any exclusions of 

coverage under the terms and conditions of the health benefit plan with respect to 

coverage of pediatric care. 

 

  (2) (a) If a health carrier provides coverage for obstetrical or gynecological care and requires the 

designation by a covered person of a participating primary care health care professional, 

the health carrier:  

 

  (i) Shall not require any covered person’s, including a primary care health care 

professional’s, prior authorization or referral in the case of a female covered 

person who seeks coverage for obstetrical or gynecological care provided by a 

participating health care professional who specializes in obstetrics or 

gynecology; and  

 

  (ii) Shall treat the provision of obstetrical and gynecological care, and the ordering 

of related obstetrical and gynecological items and services, pursuant to item (i), 

by a participating health care professional who specializes in obstetrics or 

gynecology as the authorization of the primary care health care professional. 

 

  (b) (i) The health carrier may require the health care professional to agree to otherwise 

adhere to the health carrier’s policies and procedures, including procedures for 

obtaining prior authorization and provider services in accordance with a 

treatment plan, if any, approved by the health carrier.  

  

  (ii) For purposes of item (i), a health care professional, who specializes in obstetrics 

or gynecology, means any individual, including an individual other than a 

physician, who is authorized under State law to provide obstetrical or 

gynecological care. 

 

   (c) The provisions of subparagraph (b)(i) shall not be construed to: 

   

   (i) Waive any exclusions of coverage under the terms and conditions of the health 

benefit plan with respect to coverage of obstetrical or gynecological care; or 
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  (ii) Preclude the health carrier involved from requiring that the participating health 

care professional providing obstetrical or gynecological care notify the primary 

care health care professional or the health carrier of treatment decisions.  

 

 B. (1) A health carrier shall provide notice to covered persons of the terms and conditions of the plan 

related to the designation of a participating health care professional provided in subsection A and 

of a covered person’s rights with respect to those provisions. 

 

  (2) The notice described in paragraph (1) shall be included whenever the health carrier provides a 

participantpolicyholder with a summary plan description or other similar description of benefits 

under the health benefit plan. 

 

Section 17. Provision of Summary of Benefits and Coverage Explanation 

 

A. Health carriers offering health benefit plans providing individual health insurance coverage shall provide, 

prior to enrollment restriction, a summary of benefits and coverage explanation pursuant to the standards 

adopted by the Secretary under section 2715(a) of the PHSA to: 

 

  (1) An applicant at the time of application; 

 

  (2) An covered personenrollee prior to the time of enrollment or reenrollment, as applicable; and 

 

  (3) An enrolleeA policyholder at the time of issuance of the policy.  

 

B. A health carrier described in subsection A shall be deemed to have complied with subsection A if the 

summary of benefits and coverage described in section 2715(a) of the PHSA is provided in paper or 

electronic form. 

 

 C. Except in connection with a policy renewal or reissuance, Ifif a health carrier makes any material 

modifications in any of the terms of the coverage, as defined for purposes of section 102 of ERISA, that is 

not reflected in the most recently provided summary of benefits and coverage, the carrier shall provide 

notice of the modification to covered persons not later than sixty (60) days prior to the date on which the 

modification will become effective. 

 

 D. A health carrier that willfully fails to provide the information required under this section shall be subject to 

a fine of not more than $1,000 for each such failure. Such failure with respect to each covered person shall 

constitute a separate offense for purposes of this subsection. 

 

Drafting Note: Under section 2715(f) of the PHSA, a health carrier that willfully fails to provide the information required 

under section 2715 of the PHSA is subject to a fine of not more than $1,000 for each such failure. In addition, section 2715(f) 

of the PHSA provides that such failure with respect to each covered person shall constitute a separate offense. 

 

Section 18. Certification of  Creditable Coverage 

 

A. Health carriers offering health benefit plans providing individual health insurance coverage shall provide 

written certification of creditable coverage to individuals in accordance with subsection B.  

 

 B. (1) The certification of creditable coverage shall be provided: 

 

 (a)(1) At the time an individual ceases to be covered under the health benefit plan or otherwise 

becomes covered under a COBRA continuation provision; and 

 

 (b) In the case of an individual who becomes covered under a COBRA continuation 

provision, at the time the individual ceases to be covered under that provision; and 

 

 (c)(2) At the time a request is made on behalf of an individual if the request is made not later 

than twenty-four (24) months after the date of cessation of coverage described in 

subparagraph (a) or (b), whichever is later. 
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 (2) The certification under paragraph (1) may be provided, to the extent practicable, at a time 

consistent with notices required under any applicable COBRA continuation provision. 

 

 C. The certification described in this subsection is a written certification of: 

 

 (1) The period of creditable coverage of the individual under the health benefit plan and the coverage, 

if any, under such COBRA continuation provision; and 

 

 (2) The waiting period, if any, and affiliation period, if applicable, imposed on the individual for any 

coverage under the health benefit plan. 

 

Section 19. Standards to Assure Fair Marketing 
 

A. Subject to section 6A of this Act, each health carrier providing individual health insurance coverage in the 

individual market shall actively market all health benefit plans sold by the carrier to eligible individuals in 

this State. 

 

B. (1) Except as provided in paragraph (2), a health carrier or a producer shall not, directly or indirectly, 

engage in the following activities: 

 

(a) Encourage or direct individuals to refrain from filing an application for coverage with the 

carrier because of the any health status-related factor, industry, occupation or geographic 

location of the individual; 

 

(b) Encourage or direct individuals to seek coverage from another carrier because of the any 

health status-related factor, industry, occupation or geographic location of the individual. 

 

(2) The provisions of paragraph (1) shall not apply with respect to information provided by a health 

carrier or producer to an individual regarding the established geographic service area or a 

restricted network provision of a health carrier. 

 

C. (1) Except as provided in paragraph (2), a health carrier shall not, directly or indirectly, enter into any 

contract, agreement or arrangement with a producer that provides for or results in the 

compensation paid to a producer for the sale of a health benefit plan to be varied because of any 

initial or renewal health status-related factor, industry, occupation or geographic location of the 

individual or the individual’s dependents. 

 

(2) Paragraph (1) shall not apply with respect to a compensation arrangement that provides 

compensation to a producer on the basis of percentage of premium, provided that the percentage 

shall not vary because of any health status-related factor, industry, occupation or geographic area 

of the individual or the individual’s dependents. 

 

D. A health carrier shall not terminate, fail to renew or limit its contract or agreement of representation with a 

producer for any reason related to any initial or renewal health status-related factor, occupation or 

geographic location of any individual or the individual’s dependents placed by the producer with the 

carrier. 

 

E. Denial by a health carrier of an application for coverage from an individual shall be in writing or 

electronically provided and shall state the reason or reasons for the denial. 

 

F. The commissioner may establish regulations setting forth additional standards to provide for the fair 

marketing and broad availability of health benefit plans providing individual health insurance coverage to 

individuals in this State. 

 

G. (1) A violation of this section by a health carrier or a producer shall be an unfair trade practice under 

[insert appropriate reference to State law corresponding to Section 4 of the NAIC Unfair Trade 

Practices Act].  
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(2) If a health carrier enters into a contract, agreement or other arrangement with a third party 

administrator to provide administrative, marketing or other services related to the offering of 

health benefit plans providing individual health insurance coverage in this State, the third party 

administrator shall be subject to this section as if it were a health carrier.  

 

Section 20. Quality of Care Reporting Requirements 

 

 A. (1) Health carriers offering health benefit plans providing individual health insurance coverage in this 

State shall annually submit to the Secretary and the commissioner in each state the carrier is 

licensed and to covered personspolicyholders under the coverage, a report on whether the benefits 

under the coverage satisfy the elements described in subsection B.  

 

 (2) The report required under paragraph (1) shall be made available to each covered 

personpolicyholder under the coverage during each open enrollment period.  

 

 B. (1) For purposes of subsection A, using the reporting requirements developed by the Secretary, a 

health carrier shall report on coverage benefits and health care provider reimbursement structures 

that: 

 

 (a) Improve health outcomes through the implementation of activities such as quality 

reporting, effective case management, care coordination, chronic disease management, 

and medication and care compliance initiatives, including through the use of the medical 

homes model, as defined for purposes of section 3602 of the Federal Act, for treatment or 

services under the coverage; 

 

 (b) Implement activities that prevent hospital readmissions through a comprehensive 

program for hospital discharge that includes patient-centered education and counseling, 

comprehensive discharge planning and post discharge reinforcement by an appropriate 

health care professional;  

 

 (c) Implement activities to improve patient safety and reduce medical errors through the 

appropriate use of best clinical practices, evidence based medicine and health information 

technology under the coverage; and 

 

   (d) Implement wellness and health promotion activities.  

 

 (2) For purposes of paragraph (1)(d), wellness and health promotion activities may include 

personalized wellness and prevention services, which are coordinated, maintained or delivered by 

a health care provider, a wellness and prevention plan manager or a health, wellness or prevention 

services organization that conducts health risk assessments or offers ongoing face-to-face, 

telephonic or web-based intervention efforts for each of the program’s participants, and which 

may include the following wellness and prevention efforts: 

 

   (a) Smoking cessation; 

 

   (b) Weight management; 

 

   (c) Stress management; 

 

   (d) Physical fitness; 

 

   (e) Nutrition; 

 

   (f) Heart disease prevention; 

 

   (g) Healthy lifestyle support; and 

 

   (h) Diabetes prevention. 
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Section 22. Risk Adjustment Mechanism 

 

The commissioner may establish an assessment and payment mechanism for health carriers providing individual health 

insurance coverage in the individual market to adjust for actuarial risk that is consistent with the criteria and methods 

developed by the Secretary in accordance with section 1343(b) of the Federal Act.  

 

Drafting Note: States should be aware that, in guidance issued by the U.S. Department of Health and Human Services 

(HHS), HHS indicated that it would operate the risk adjustment program in those states that do not establish a State-based 

Exchange (SBE). 

 

Section 23. Regulations 

 

The commissioner may, after notice and hearing, promulgate reasonable regulations to carry out the provisions of this Act. 

The regulations shall be subject to review in accordance with [insert statutory citation providing for administrative 

rulemaking and review of regulations]. 

 

Section 24. Severability 

 

If any provision of this Act or the application thereof to any person or circumstances is for any reason held to be invalid, the 

remainder of the Act and the application of its provisions to other persons or circumstances shall not be affected thereby. 

 

Section 25. Effective Date 

 

This Act shall be effective on [insert date]. 
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Section 1. Short Title 

 

This Act shall be known and may be cited as the [Small Group Market Health Insurance Coverage Model Act]. 

 

Section 2. Purpose and Intent 

 

The purpose and intent of this Act is [language to be added later]. 

Drafting Note: The provisions of this Act are consistent with the provisions of the federal Patient Protection and Affordable 
Care Act (ACA) Public Law 111-148), as amended by the federal Health Care and Education Reconciliation Act of 2010 
(Public Law 111-152) and, as applicable, the interim final regulations issued related to provisions of the ACA. However, 
states should be aware that the ACA’s preemption standards permit States to impose more stringent, consumer protection 
requirements. 

 

Section 3. Definitions 

 

For purposes of this Act: 

 

 A. “Beneficiary” has the meaning stated for such term under section 3(8) of the Employee Retirement Income 

Security Act of 1974 (ERISA). 

 BA. “Bona fide association” means an association that meets all of the following criteria: 
 

(1) Serves a single profession that requires a significant amount of education, training or experience, 

or a license or certificate from a state authority to practice that profession;  

 

(2) Has been actively in existence for five (5) years; 

 

(3) Has a constitution and by-laws or other analogous governing documents; 

 

(4) Has been formed and maintained in good faith for purposes other than obtaining insurance; 

 

(5) Is not owned or controlled by a carrier or affiliated with a carrier; 

 

(6) Does not condition membership in the association on any health status-related factor;  

 

(7) Has at least 1,000 members if it is a national association; 500 members if it is a state association; 

or 200 members if it is a local association; 

 

(8) All members and dependents of members are eligible for coverage regardless of any health status-

related factor; 

 

(9) Does not make health benefit plan offered through the association available other than in 

connection with a member of the association; 

 

(10) Is governed by a board of directors and sponsors annual meetings of its members; and 

 

(11) Producers only market association memberships, accept applications for membership, or sign up 

members in the professional association where the subject individuals are actively engaged in, or 

directly related to, the profession represented by the association. 

 

Drafting Note: This definition of “bona fide association” is narrower than the definition of “bona fide association” contained 

in section 2791(d)(3) of the Public Health Service Act (PHSA) because of the requirement of paragraph (1) above that the 

professional association serve a single profession. Specifically, section 2791(d)(3) of the PHSA defines “bona fide 

association,” with respect to health insurance coverage offered in a State, as an association, which: (1) has been actively in 

existence for at least 5 years; (2) has been formed and maintained in good faith for purposes other than obtaining insurance; 

(3) does not condition membership in the association on any health status-related factor relating to an individual (including an 

employee of an employer or a dependent of an employee); (4) makes health insurance coverage offered through the 

association available to all members regardless of any health status-related factor relating to such members (or individuals 
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eligible for coverage through a member); (5) does not make health insurance offered through the association available other 

than in connection with a member of the association; and (6) meets such additional requirements as may be imposed under 

state law. Because the definition of “bona fide association” contained in section 2791(d)(3) explicitly permits the States to 

impose additional requirements, the narrower definition of “bona fide association” used in this Act does not conflict or 

prevent the application of the federal law. As such, the States can elect to adopt either version of this definition.  

  

 CB. “Carrier” or “health carrier” means all entities licensed, or required to be licensed, by the Department of 

Insurance that offer health benefit plans covering eligible employees of one or more small employers 

pursuant to this Act. For the purposes of this Act, carrier includes an insurance company, [insert 

appropriate reference for a prepaid hospital or medical care plan], [insert appropriate reference for a 

fraternal benefit society], a health maintenance organization, and any other entity providing a plan of health 

insurance or health benefits subject to state insurance regulation. 

  

 DC. “COBRA continuation provision” means any of the following: 

   

  (1) Section 4980B of the Internal Revenue Code of 1986 (IRC), other than subsection (f)(1) of such 

section insofar as it relates to pediatric vaccines; 

   

  (2) Part 6 of subtitle B of title I of ERISA, other than section 609 of such Act; or 

   

  (3) Title XXII of the Public Health Service Act (PHSA). 

  

 ED. “Commissioner” means the Commissioner of Insurance.  

 

Drafting Note: Use the title of the chief insurance regulatory official wherever the term “commissioner” appears. If the 

jurisdiction of certain health carriers, such as health maintenance organizations, lies with some State agency other than the 

insurance department, or if there is dual regulation, a State should add language referencing that agency to ensure the 

appropriate coordination of responsibilities.  

 

 FE. “Covered benefits” or “benefits” mean those health care services to which an individual is entitled under 

the terms of a health benefit plan. 

 

 GF. “Covered person” means a policyholder, subscriber, enrollee or other individual participating in a health 

benefit planany individual eligible to receive covered benefits under the terms of the health benefit plan. 

 

HG. “Creditable coverage” means, with respect to an individual, health benefits or coverage provided under any 

of the following: 

 

 (1) A group health plan; 

 

 (2) A health benefit plan; 

 

 (3) Part A or Part B of Title XVIII of the Social Security Act (Medicare); 

 

 (4) Title XIX of the Social Security Act (Medicaid), other than coverage consisting solely of benefits 

under Section 1928 (the program for distribution of pediatric vaccines);  

 

 (5) Chapter 55 of Title 10, United States Code (medical and dental care for members and certain 

former members of the uniformed services, and for their dependents. For purposes of Title 10, 

U.S.C. Chapter 55, “uniformed services” means the armed forces and the Commissioned Corps of 

the National Oceanic and Atmospheric Administration and of the Public Health Service);  

 

 (6) A medical care program of the Indian Health Service or of a tribal organization; 

 

 (7) A state health benefits risk pool; 

 

 (8) A health plan offered under Chapter 89 of Title 5, United States Code (Federal Employees Health 

Benefits Program (FEHBP)); 
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 (9) A public health plan, which for purposes of this act, means a plan established or maintained by a 

state, the United States government or a foreign country or any political subdivision of a state, the 

United States government or a foreign country that provides health insurance coverage to 

individuals enrolled in the plan;  

 

 (10) A health benefit plan under Section 5(e) of the Peace Corps Act (22 U.S.C. 2504(e)); or 

 

 (11) Title XXI of the Social Security Act (State Children’s Health Insurance Program). 

 

H. Except as otherwise may be defined for purposes of section 8 of this Act, “dependent” shall be defined in 

the same manner as in [insert reference in State law defining dependent]. 

 

I. “Eligible employee” means an employee who works on a full-time basis with a normal work week of thirty 

(30) or more hours under a bona fide employer-employee relationship which was not established for the 

purpose of obtaining small group health insurance coverage. At the employer’s sole discretion, the 

eligibility criterion may be broadened to include part-time employees, as long as a standard of at least 

seventeen and one-half (17.5) hours per normal work week is applied uniformly among all of the 

employer’s employees, and the eligibility criterion and the employees’ work schedules are not established 

or adjusted by the employer because of any health status-related factor. The term includes a self-employed 

individual, a sole proprietor, a partner of a partnership, and may include an independent contractor, if the 

self-employed individual, sole proprietor, partner or independent contractor is included as an employee 

under a health benefit plan of a small employer, but does not include an employee who works on a 

temporary or substitute basis. 

 

IJ. “Employee” has the meaning given such term under section 3(6) of ERISA. 

  

 K. (1) “Essential health benefits” has the meaning under section 1302(b) of the Federal Act and 

applicable regulations. 

 

  (2) “Essential health benefits” include: 

 

   (a) Ambulatory patient services,  

 

   (b) Emergency services; 

 

   (c) Hospitalization; 

 

   (d) Laboratory services; 

 

   (e) Maternity and newborn care;  

 

  (f) Mental health and substance abuse disorder services, including behavioral health 

treatment; 

 

   (g) Pediatric services, including oral and vision care; 

 

   (h) Prescription drugs; 

 

   (i) Preventive and wellness services and chronic disease management; and 

 

   (j) Rehabilitative and habilitative services and devices.  

 
 L. “Facility” means an institution providing health care services or a health care setting, including but not 

limited to hospitals and other licensed inpatient centers, ambulatory surgical or treatment centers, skilled 

nursing centers, residential treatment centers, diagnostic, laboratory and imaging centers, and rehabilitation 

and other therapeutic health settings.  

 

 M. “Family member” means with respect to an individual employee: 
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  (1) A dependent of the individualemployee; and 

 

  (2) Any other individual who is a first-degree, second-degree, third-degree or fourth-degree relative of 

the individualemployee or an individual described in paragraph (1). 

 

N. “Federal Act” means the federal Patient Protection and Affordable Care Act (Public Law 111-148), as 

amended by the federal Health Care and Education Reconciliation Act of 2010 (Public Law 111-152), and 

any amendments thereto, or regulations or guidance issued under, those Acts. 

  

 O. (1) “Genetic information” means, with respect to any individual, information about: 

 

   (a) The individual’s genetic tests; 

 

   (b) The genetic tests of the individual’s family members; and 

 

   (c) The manifestation of a disease or disorder in family members of the individual. 

 

  (2) (a) “Genetic information” includes, with respect to any individual, any request for, or receipt 

of, genetic services, or participation in clinical research which includes genetic services, 

by the individual or any family member of the individual. 

 

   (b) Any reference to genetic information concerning an individual or family member of an 

individual who is a pregnant woman, includes genetic information of any fetus carried by 

the pregnant woman, or with respect to an individual or family member of the individual 

utilizing reproductive technology, includes genetic information of any embryo legally 

held by an individual or family member. 

 

  (3) “Genetic information” does not include information about the sex or age of any individual. 

 

 P. “Genetic services” means: 

 

  (1) A genetic test; 

 

  (2) Genetic counseling, including obtaining, interpreting or assessing genetic information; or 

 

  (3) Genetic education. 

 

 Q. (1) “Genetic test” means an analysis of human DNA, RNA, chromosomes, proteins or metabolites 

that detect genotypes, mutations or chromosomal changes. 

 

  (2) “Genetic test” does not mean: 

 

   (a) An analysis of proteins of proteins or metabolites that does not detect genotypes, 

mutations or chromosomal changes; or 

 

   (b) An analysis of proteins or metabolites that is directly related to a manifested disease, 

disorder or pathological condition that could reasonably be detected by a health care 

professional with appropriate training and expertise in the field of medicine involved. 

 
 R. “Grandfathered health plan coverage” means coverage provided by a health carrier in which an individual 

was enrolled on March 23, 2010 for as long as it maintains that status in accordance with federal 

regulations.  

 

 S. “Group health plan” means a policy, contract, certificate or agreement offered or issued by a health carrier 

to an employer or group to provide, deliver, arrange for, pay for or reimburse any of the costs of health care 

services. 
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 ST. (1) “Health benefit plan” means a policy, contract, certificate or agreement offered or issued by a 

health carrier to provide, deliver, arrange for, pay for or reimburse any of the costs of health care 

services.  

 

Drafting Note: The Federal Act uses the terms “health plan” and “health insurance coverage.” “Health benefit plan,” as 

defined above, is intended to be consistent with the definition of “health insurance coverage” contained in Title XXVII of the 

PHSA, as enacted by the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and amended by the Federal 

Act. 

 

(2) “Health benefit plan” does not include: 

 

  (a) Coverage only for accident, or disability income insurance, or any combination thereof; 

 

  (b) Coverage issued as a supplement to liability insurance;  

 

  (c) Liability insurance, including general liability insurance and automobile liability 

insurance; 

 

  (d) Workers’ compensation or similar insurance;  

 

  (e) Automobile medical payment insurance; 

 

  (f) Credit-only insurance; 

 

  (g) Coverage for on-site medical clinics; or 

 

  (h) Other similar insurance coverage, specified in federal regulations issued pursuant to Pub. 

L. No. 104-191, under which benefits for health care services are secondary or incidental 

to other insurance benefits.   

 

  (3) “Health benefit plan” does not include the following benefits if they are provided under a separate 

policy, certificate or contract of insurance or are otherwise not an integral part of the plan: 

 

  (a) Limited scope dental or vision benefits; 

 

  (b) Benefits for long-term care, nursing home care, home health care, community-based care, 

or any combination thereof; or 

 

  (c) Other similar, limited benefits specified in federal regulations issued pursuant to Pub. L. 

No. 104-191. 

 

  (4) “Health benefit plan” does not include the following benefits if the benefits are provided under a 

separate policy, certificate or contract of insurance, there is no coordination between the provision 

of the benefits and any exclusion of benefits under any group health plan maintained by the same 

plan sponsor, and the benefits are paid with respect to an event without regard to whether benefits 

are provided with respect to such an event under any group health plan maintained by the same 

plan sponsor: 

 

   (a) Coverage only for a specified disease or illness; or 

 

   (b) Hospital indemnity or other fixed indemnity insurance. 

  

  (5) “Health benefit plan” does not include the following if offered as a separate policy, certificate or 

contract of insurance: 

 

   (a) Medicare supplemental health insurance as defined under section 1882(g)(1) of the Social 

Security Act; 
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   (b) Coverage supplemental to the coverage provided under chapter 55 of title 10, United 

States Code (Civilian Health and Medical Program of the Uniformed Services 

(CHAMPUS)); or 

 

   (c) Similar supplemental coverage provided to coverage under a group health plan. 

  

TU. “Health care professional” means a physician or other health care practitioner licensed, accredited or 

certified to perform specified health care services consistent with State law. 

 

Drafting Note: States may wish to specify the licensed health professionals to whom this definition may apply (e.g., 

physicians, psychologists, nurse practitioners, etc.). This definition applies to individual health professionals, not “corporate 

persons.” 

 

UV. “Health care provider” or “provider” means a health care professional or facility. 

 

VW. “Health care services” means services for the diagnosis, prevention, treatment, cure or relief of a medical 

condition, illness, injury or disease. 

 

WX. “Health maintenance organization” means a person that undertakes to provide or arrange for the delivery of 

health care services to covered persons on a prepaid basis, except for a covered person’s responsibility for 

copayments, coinsurance or deductibles. 

 

XY. “Health status-related factor” means any of the following factors: 

 

(1) Health status; 

 

(2) Medical condition, including both physical and mental illnesses; 

 

(3) Claims experience; 

 

(4) Receipt of health care services; 

 

(5) Medical history; 

 

(6) Genetic information; 

 

(7) Evidence of insurability, including conditions arising out of acts of domestic violence and 

participation in activities such as motorcycling, snowmobiling, all-terrain vehicle riding, 

horseback riding, skiing and other similar activities;  

 

(8) Disability; or 

 

(9) Any other health status-related factor determined appropriate by the Secretary. 

 

YZ. “Network plan” means a health benefit plan issued by a health carrier under which the financing and 

delivery of health care services, including items and services paid for as medical care, are provided, in 

whole or in part, through a defined set of providers under contract with the carrier. 

 

Z. “Participant” has the meaning given such term under section 3(7) of ERISA.  

 

AA. “Person” means an individual, a corporation, a partnership, an association, a joint venture, a joint stock 

company, a trust, an unincorporated organization, any similar entity, or any combination of the foregoing. 

 

BB. “Plan sponsor” has the meaning given this term under section 3(16)(B) of ERISA.  

 

CC. (1) “Preexisting condition exclusion” means a limitation or exclusion of benefits relating to a 

condition that exists prior to the enrollment date of the coverage.  
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(2) Genetic information shall not be treated as a condition under paragraph (1) for which a preexisting 

condition exclusion may be imposed in the absence of a diagnosis of the condition related to the 

information. 

 

DD. (1) “Preexisting condition exclusion” means, with respect to coverage, a limitation or exclusion of 

benefits relating to a condition based on the fact that the condition was present before the 

enrollment date of the coverage, whether or not any medical advice, diagnosis, care or treatment 

was recommended or received before such date.  

 

(2) Genetic information shall not be treated as a condition under paragraph (1) for which a preexisting 

condition exclusion may be imposed in the absence of a diagnosis of the condition related to the 

information. 

 

DDEE. “Premium” means all moneys paid by a small employer and its eligible employees as a condition of 

receiving small group health insurance coverage from a health carrier, including any fees or other 

contributions associated with the health benefit plan. 

 

EEFF. “Producer” means [incorporate reference to definition in State law for licensing producers]. 

 

Drafting Note: States that have not adopted the NAIC Producer Licensing Model should substitute the term “agent” or 

“broker” for the term “producer,” as appropriate. 

 

 FFGG. (1) “Rescission” means a cancellation or discontinuance of coverage under a health benefit plan that 

has a retroactive effect.  

 

  (2) “Rescission” does not include: 

 

   (a) A cancellation or discontinuance of coverage under a health benefit plan if: 

 

   (i) The cancellation or discontinuance of coverage has only a prospective effect; or 

 

   (ii) The cancellation or discontinuance of coverage is effective retroactively to the 

extent it is attributable to a failure to timely pay required premiums or 

contributions towards the cost of coverage; or 

 

  (b) When the health benefit plan covers only active employees and, if applicable, dependents 

and those covered under continuation coverage provisions, the employee pays no 

premiums for coverage after termination of employment and the cancellation or 

discontinuance of coverage is effective retroactively back to the date of termination of 

employment due to a delay in administrative record-keeping. 

 

GGHH. “Secretary” means the Secretary of the federal Department of Health and Human Services.  

 

HHII. (1) “Small employer” means an employer that employed an average of not more than 100 employees 

during the preceding calendar year. 

 

Drafting Note: The Federal Act permits States to define “small employers” as employers with one to 50 employees for plan 

years beginning before Jan. 1, 2016. 

 

  (2) For purposes of this subsection: 

 

(a) All persons treated as a single employer under subsection (b), (c), (m) or (o) of section 

414 of the Internal Revenue Code of 1986 shall be treated as a single employer; 

 

   (b) An employer and any predecessor employer shall be treated as a single employer;  

 

  (c) All employees shall be counted, including part-time employees and employees who are 

not eligible for coverage through the employer; 
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Drafting Note: This issue is discussed in HHS Bulletin 99-03 (Group Size Issues Under Title XXVII of the Public Health 

Service Act). States with different legal standards for counting employer size should review their definitions for consistency 

with federal law and substitute their existing definitions when appropriate.  

 

(d) If an employer was not in existence throughout the preceding calendar year, the 

determination of whether that employer is a small employer shall be based on the average 

number of employees that is reasonably expected that employer will employ on business 

days in the current calendar year; and 

 

(e) Any reference in this subsection to an employer shall include a reference to any 

predecessor of such employer. 

 

 IIJJ. “Small group health insurance coverage” means, in connection with a group health plan, health insurance 

coverage offered in the small group market in connection with such plan.  

 

 JJKK. “Small group market” means the health insurance market under which individuals obtain health insurance 

coverage, directly or through any arrangement, on behalf of themselves and their dependents through a 

group health plan maintained by a small employer. 

  

 KKLL. “Underwriting purposes” means: 

 

  (1) Rules for, or determination of, eligibility including enrollment and continued eligibility for 

benefits under the health benefit plan;  

 

  (2) The computation of premium or contribution amounts under the health benefit plan; 

 

  (3) The application of any preexisting condition exclusion under the health benefit plan; and 

 

  (4) Other activities related to the creation, renewal or replacement of a contract of health insurance 

coverage. 

 

 LLMM. “Waiting period” means, with respect to a health benefit plan related to small group health insurance 

coverage, and an individual who is a potential participant or beneficiarycovered person in the plan, the 

period that must pass with respect to the individual before the individual is eligible to be covered for 

benefits under the terms of the plan.  

 

Section 4. Applicability and Scope 

 

 A. Subject to subsection B, this Act shall apply to health carriers offering health benefit plans providing small 

group health insurance coverage in this State. 

 

 B. Except as provided in [this is a placeholder for carving out specific sections of this Act that may not apply 

to grandfathered plan coverage].  

 

Drafting Note: The provisions of this Act are consistent with the provisions of the federal Patient Protection and Affordable 

Care Act (ACA) and, as applicable, the interim final regulations issued related to provisions of the ACA. However, states 

should be aware that the Affordable Care Act’s preemption standards permit States to impose more stringent, consumer 

protection requirements. 

 

B. Except for sections 6, 7, 8, 9, 10, 11, 12, 17, 18 and 19 of this Act and to the extent provisions of other 

sections in this Act were in effect pursuant to Pub. L. No. 104-191 (HIPAA) and Pub. L. No. 110-233 

(GINA) prior to the effective date of the Federal Act, this Act does not apply to any grandfathered health 

plan coverage. 

 

Drafting Note: Generally, section 1251 of the ACA exempts from most reforms in Subtitles A and C of Title 1 of the ACA, 

except as specifically provided by the statute and any applicable regulations, any coverage in which an individual was 

enrolled as of March 23, 2010, the date on which the ACA was signed into law. This coverage is known as “grandfathered 

plan coverage.” However, section 1251 of the ACA specifically applies certain provisions of the ACA from which such 

coverage would otherwise be exempt. In addition, as provided in the interim final regulations on grandfathered plans (26 
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CFR 54.9815-1251T, 29 CFR 2590.715-1251 and 45 CFR 147.140), as published in the Federal Register June 17, 2010, 

some provisions of subtitles A and C of title I of the ACA continue to apply to all grandfathered health plans and some 

provisions continue to apply only to grandfathered health plans that are group health plans. Specifically, grandfathered plans 

must continue to comply with the requirements of the PHSA, ERISA and the Internal Revenue Code (IRC) that were 

applicable prior to changes enacted by the ACA, except to the extent supplanted by changes made by the ACA. Therefore, 

the Health Insurance Portability and Accountability Act of 1996 (HIPAA) portability and nondiscrimination requirements 

and the Genetic Information Nondiscrimination Act of 2008 (GINA) requirements applicable prior to the effective date of the 

ACA continue to apply to grandfathered health plans. The following table lists the new health coverage reforms in part A of 

title XXVII of the PHSA, as amended by the ACA that apply to grandfathered health plan coverage: 

 

 

List of New Health Coverage Reform ACA Provisions That Apply to Grandfathered Health Plan Coverage 

 

PHSA Statutory Provisions Application to Grandfathered Health Plan Coverage 

 

§2704 of the PHSA—Prohibition of preexisting condition 

exclusion or other discrimination based on health status. 

 

Applicable to grandfathered group health plans and group 

health insurance coverage. 

Not applicable to grandfathered individual health insurance 

coverage. 

 

§2708 of the PHSA—Excessive waiting periods. 

 

Applicable to grandfathered health plan coverage. 

§2711 of the PHSA—No lifetime or annual limits. Lifetime limits applicable to grandfathered health plan 

coverage. 

Annual limits applicable to grandfathered group health plans 

and group health insurance coverage; not applicable to 

grandfathered individual health insurance coverage. 

 

§2712 of the PHSA—Prohibition on rescissions. Applicable to grandfathered health plan coverage. 

 

§2714 of the PHSA—Extension of dependent coverage until 

age 26. 

Applicable to grandfathered health plan coverage. For a 

group health plan or group health insurance coverage that is a 

grandfathered health plan for plan years beginning before 

Jan. 1, 2014, §2714 of the PHSA is applicable in the case of 

an adult child only if the adult child is not eligible for other 

employer-based health plan coverage. 

 

§2715 of the PHSA—Development and utilization of 

uniform explanation of coverage documents and standardized 

definitions. 

 

Applicable to grandfathered health plan coverage. 

§2718 of the PHSA—Bringing down the cost of health care 

coverage (for insured coverage). 

Applicable to insured grandfathered health plan coverage. 

 

Section 5. Restrictions Relating to Premium Rates 

 

 A. (1) With respect to the premium rates charged by a health carrier offering a health benefit plan 

providing small group health insurance coverage subject to this Act, the carrier shall develop its 

premium rates based on the following and only vary the premium rates with respect to the 

particular plan or coverage only by:  

 

   (a) Whether the plan or coverage covers an individual or family; 

 

 (b) Rating area, as each state is required to establish in accordance with section 2701(a)(2) of 

the PHSA;  

 

   (c) Age, except that the rate shall not vary by more than 3 to 1 for adults; and 

 

   (d) Tobacco use, except that the rate shall not vary by more than 1.5 to 1. 
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 (2) A premium rate shall not vary by with respect to any particular health benefit plan or small group 

health insurance coverage by any other factor not described in paragraph (1).   

 

 (3) With respect to family coverage under a health benefit plan providing small group health 

insurance coverage, the rating variations permitted under paragraph (1)(c) and (d) shall be applied 

based on the portion of the premium that is attributable to each family member covered under the 

plan. 

 

B. The premium charged with respect to any particular health benefit plan or small group health insurance 

coverage shall not be adjusted more frequently than annually except that the premium rates may be 

changed to reflect: 

 

(1) Changes to the enrollment of the small employer; 

 

(2) Changes to the family composition of the employee; or 

 

(3) Changes to the health benefit plan requested by the small employer. 

 

C. For the purposes of this section, a health benefit plan that contains a restricted network provision shall not 

be considered similar coverage to a health benefit plan that does not contain such a provision, provided that 

the restriction of benefits to network providers results in substantial differences in claim costs. 

 

D. The commissioner may establish regulations to implement the provisions of this section and to assure that 

rating practices used by health carriers are consistent with the purposes of this Act, including regulations 

that: 

 

(1) Assure that differences in rates charged for health benefit plans by carriers are reasonable and 

reflect objective differences in plan design or coverage (not including differences due to the nature 

of the groups assumed to select particular health benefit plans or separate claim experience for 

individual health benefit plans); and 

 

(2) Prescribe the manner in which geographic territories are designated by all carriers. 

 

E. In connection with the offering for sale of small group health insurance coverage under this Act, a health 

carrier shall make a reasonable disclosure, as part of its solicitation and sales materials, of all of the 

following: 

 

(1) The provisions of the coverage concerning the right to change premium rates and the factors that 

may affect changes in premium rates; and 

 

Drafting Note: States should be aware that the requirement that health carriers disclose the information described in 

paragraph (1) above is required under section 2709 of the PHSA. However, States may not require that this information be 

provided in the summary of benefits and coverage (SBC) required under section 2715 of the PHSA and the federal 

regulations implementing that section. 

 

(2) A listing of and descriptive information, including benefits and premiums, about all health 

insurance coverage for which the small employer is qualified. 

 

F. (1) Each health carrier shall maintain at its principal place of business a complete and detailed 

description of its rating practices and renewal underwriting practices, including information and 

documentation that demonstrate that its rating methods and practices are based upon commonly 

accepted actuarial assumptions and are in accordance with sound actuarial principles. 

 

(2) Each health carrier shall file with the commissioner annually on or before March 15, an actuarial 

certification certifying that the carrier is in compliance with this Act and that the rating methods of 

the carrier are actuarially sound. The certification shall be in a form and manner, and shall contain 

such information, as specified by the commissioner. A copy of the certification shall be retained 

by the carrier at its principal place of business. 
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(3) (a) A health carrier shall make the information and documentation described in paragraph (1) 

available to the commissioner upon request.  

 

 (b) Except in cases of violations of this Act, the information shall be considered proprietary 

and trade secret information and shall not be subject to disclosure by the commissioner to 

persons outside of the Department of Insurance except as agreed to by the health carrier 

or as ordered by a court of competent jurisdiction. 

 

Section 6. Guaranteed Availability of Small Group Health Insurance Coverage 

 

 A. (1) Subject to subsections B-G, each health carrier that offers a health benefit plan providing small 

group health insurance coverage in this State shall issue any health benefit plan to any eligible 

small employer that applies for such plan and agrees to make the required premium payments and 

to satisfy the other reasonable provisions of the health benefit plan not inconsistent with this Act.  

 

(2) A health carrier described under subsection A: 

 

 (a) Shall offer coverage to all of the eligible employees of the eligible small employer and 

their dependents who apply for enrollment during the period in which the employee first 

becomes eligible to enroll under the terms of the plan; and  

 

 (b) Shall not offer coverage to only certain individuals or dependents in the small group or to 

only part of the small group. 

 

 B. (1) A health carrier described under subsection A may restrict enrollment in coverage described in 

subsection A to open or special enrollment periods. 

 

 (2) A health carrier described under subsection A shall, in accordance with regulations established by 

the Secretary, establish special enrollment periods for qualifying events and as provided in section 

9B of this Act.  

 

 C. A health carrier described in subsection A shall not apply any waiting period that exceeds ninety 

(90) days, as that term is defined in section 3LL3MM of this Act. 

 

 D. (1) Except as provided in this subsection, requirements used by a health carrier in determining 

whether to provide coverage to a small employer shall be applied uniformly among all small 

employers applying for coverage or receiving coverage from the carrier.  

 

  (2) A health carrier shall not require a minimum participation level greater than: 

 

 (a) One hundred percent (100%) of eligible employees working for groups of three (3) or 

 less employees; and 

 

 (b) Seventy-five percent (75%) of eligible employees working for groups with more than 

three (3) employees. 

 

(3) In applying minimum participation requirements with respect to a small employer, a health carrier 

shall not consider employees or dependents of employees who have creditable coverage in 

determining whether the applicable percentage of participation is met.  

 

(4) In applying minimum participation requirements with respect to a small employer, a health carrier 

shall not consider individuals covered under a health benefit plan pursuant to the Consolidated 

Omnibus Budget Reconciliation Act of 1986 as eligible employees in determining whether the 

applicable percentage of participation is met. 

 

(5) A health carrier shall not increase any requirement for minimum employee participation or modify 

any requirement for minimum employer contribution applicable to a small employer at any time 

after the small employer has been accepted for coverage. 
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 E. (1) Subject to paragraph (3), a health carrier with respect to coverage offered through a network plan 

shall not be required to offer small group health insurance coverage under that plan or accept 

applications for that plan pursuant to Subsection A in the case of the following:  

 

(a) To a small employer, where the small employer is not physically located in the carrier’s 

established geographic service area for such network plan;  

 

(b) To an employee, when the employee does not live, work or reside within the carrier’s 

established geographic service area for such network plan; or  

 

(c) Within the geographic service area for such network plan where the carrier reasonably 

anticipates, and demonstrates to the satisfaction of the commissioner, that it will not have 

the capacity within its established geographic service area to deliver service adequately to 

the members of such groups because of its obligations to existing group certificate 

holders and covered persons. 

 

(2) A health carrier that cannot offer coverage pursuant to paragraph (1)(c) may not offer coverage in 

the small group market in the applicable geographic service area to new cases of small employer 

groups or to any small employer groups until the later of 180 days following each such refusal or 

the date on which the carrier notifies the commissioner that it has regained capacity to deliver 

services. 

 

(3) A health carrier shall apply the provisions of this subsection uniformly to all small employers 

without regard to the claims experience of a small employer and its employees and their 

dependents or any health status-related factor relating to such employees and their dependents.  

 

F. (1) A health carrier described under subsection A shall not be required to provide coverage if:  

 

(a) For any period of time the carrier demonstrates and the commissioner determines, the 

carrier does not have the financial reserves necessary to underwrite additional coverage; 

and 

 

(b) The carrier is applying this subsection uniformly to all small employers in the small 

group market in this state consistent with applicable state law and without regard to the 

claims experience of a small employer and its employees and their dependents or any 

health status-related factor relating to such employees and their dependents. 

 

(2) A health carrier that denies coverage in accordance with paragraph (1) may not offer coverage in 

the small group market in this state for the later of: 

 

(a) A period of 180 days after the date the coverage is denied; or 

 

(b) Until the carrier has demonstrated to the commissioner that it has sufficient financial 

reserves to underwrite additional coverage. 

 

Drafting Note: States may apply the provisions of paragraph (2) on a service-area-specific basis. 

 
G. (1) A health carrier described under subsection A shall not be required to provide small group health 

insurance coverage if the carrier elects not to offer new coverage to small employers in this State.  

 

(2) A health carrier that elects not to offer new coverage under this subsection may be allowed, as 

determined by the commissioner, to maintain its existing policies in this State. 

 

(3) A health carrier that elects not to offer new coverage under paragraph (1) shall provide notice of 

its election to the commissioner and shall be prohibited from writing new business in the small 

group market in this State for a period of five (5) years beginning on the date the carrier ceased 

offering new coverage in this State. 
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Section 7. Guaranteed Renewability of Small Group Health Insurance Coverage 

 

A. Except as provided in this section, a health carrier offering heath benefit plans providing small group health 

insurance coverage in this State subject to this Act shall renew or continue in force the coverage, at the 

option of the small employer. 

 

B. A health carrier may nonrenew or discontinue coverage under a health benefit plan subject to this Act if: 

 

(1) The plan sponsor has failed to pay premiums or contributions in accordance with the terms of the 

health benefit plan or the carrier has not received timely premium payments;  

 

(2) The plan sponsor has performed an act or practice that constitutes fraud or made an intentional 

misrepresentation of material fact under the terms of coverage;  

 

(3) Noncompliance with the carrier’s minimum participation requirements;  

 

(4) Noncompliance with the carrier’s employer contribution requirements;  

 

(5) The carrier elects to cease offering small group health insurance coverage in this State in 

accordance with subsection D and applicable State law; 

 

(6) In the case of a health carrier that offers coverage through a network plan, there is no longer any 

employee living, working or residing within the carrier’s established geographic service area and 

the carrier would deny enrollment in the plan pursuant to section 6E(1)(b) of this Act;  

 

(7) In the case of a health carrier that offers coverage in the small group market only through one or 

more bona fide associations, the membership of the small employer in the association (on the basis 

of which the coverage is provided) ceases, but only if such coverage is terminated under this 

paragraph without regard to any health status-related factor related to any covered 

individualperson;  

 

(8) The commissioner: 

 

(a) Finds that the continuation of the coverage would not be in the best interests of the 

certificate holders or would impair the carrier’s ability to meet its contractual obligations; 

and 

 

(b) Assists affected plan sponsors in finding replacement coverage; or 

 

(9) The commissioner finds that the product form is obsolete and is being replaced with comparable 

coverage and the carrier decides to discontinue offering that particular type of health benefit plan 

(obsolete product form) in the State’s small group market if the carrier: 

 

(a) Provides advance notice of its decision under this paragraph to the commissioner in each 

state in which it is licensed; 

 

(b) Provides notice of the decision not to renew coverage at least 180 days prior to the 

nonrenewal of any health benefit plans to: 

 

(i) All affected plan sponsors and employees and their dependents; and 

 

(ii) The commissioner in each State in which an affected insured individual is 

known to reside, provided the notice sent to the commissioner under this 

subparagraph is sent at least three (3) working days prior to the date the notice is 

sent to the affected plan sponsors and employees and their dependents; 

 

(c) Offers to each plan sponsor issued that particular type of health benefit plan (obsolete 

product form) the option to purchase all other health benefit plans currently being offered 

by the carrier in the small group market in the State; and 
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(d) In exercising this option to discontinue that particular type of health benefit plan 

(obsolete product form) and in offering the option of coverage pursuant to subparagraph 

(c) of this paragraph acts uniformly without regard to the claims experience of those 

small employers or any health status-related factor relating to any covered 

personemployee or dependent of an covered personemployee or covered persons and 

their dependents covered or new covered personsemployees and their dependents who 

may become eligible for coverage. 

 

C. (1) A health carrier that elects not to renew small group health insurance coverage under a health 

benefit plan pursuant to subsection B(2) because of the plan sponsor’s fraud or intentional 

misrepresentation of material fact under the terms of coverage may choose not to issue a health 

benefit plan to that plan sponsor for one (1) year after the date of nonrenewal.  

 

(2) This paragraph shall not be construed to affect the requirements of section 7 of this Act as to other 

health carriers to issue coverage under any health benefit plan to the plan sponsor. 

 

D. In any case in which a health carrier decides to discontinue offering a particular type of health benefit plan 

of small group health insurance coverage, the health carrier may discontinue coverage in accordance with 

applicable State law only if the carrier: 

 

 (1) Provides advance notice of its decision under this subsection to the commissioner in each State in 

which it is licensed;  

 

 (2) Provides notice of the decision not to renew coverage at least 180 days prior to the nonrenewal of 

the health benefit plan to: 

 

(a) All affected plan sponsors and employees and their dependents; and  

 

(b) The commissioner in each State in which an affected insured individual is known to 

reside, provided the notice to the commissioner under this subparagraph is sent at least 

three (3) working days prior to the date the notice is sent to the affected plan sponsors 

and employees and their dependents; 

 

(3) Offers to each plan sponsor issued that particular type of health benefit plan the option to purchase 

all other health benefit plans providing small group health insurance coverage currently being 

offered by the carrier in the State; and 

 

 (4) In exercising this option to discontinue that particular type of health benefit plan and in offering 

the option of coverage pursuant to paragraph (3) acts uniformly without regard to the claims 

experience of those small employers or any health status-related factor relating to any covered 

personemployee or dependent of an covered personemployee or covered persons and their 

dependents covered or new covered personsemployees and their dependents who may become 

eligible for coverage. 

E. (1) In any case in which a health carrier elects to discontinue offering small group health insurance 

coverage under health benefit plans in the small group market, or all markets, in the State, the 

carrier may discontinue such coverage only in accordance with applicable State law and if: 

 

  (a) The carrier provides advance notice of its decision under this paragraph to the 

 commissioner in each State in which it is licensed; and 

 

(b) Provides notice of the decision not to renew coverage at least 180 days prior to the 

nonrenewal of any health benefit plans to: 

 

(i) All affected plan sponsors and employees and their dependents; and 

 

(ii) The commissioner in each State in which an affected insured individual is 

known to reside, provided the notice sent to the commissioner under this 

43



© 2012 National Association of Insurance Commissioners 

 

 

17 

subparagraph is sent at least three (3) working days prior to the date the notice is 

sent to the affected plan sponsors and covered personsemployees and their 

dependents. 

 

 (2) In the case of a discontinuance under paragraph (1), the health carrier shall be prohibited from 

writing new business in the market in this State for a period of five (5) years beginning on the date 

the carrier ceased offering new coverage in this State. 

 

(3) In the case of a discontinuance under paragraph (1), the health carrier, as determined by the 

commissioner, may renew its existing business in the market in the State or may be required to 

nonrenew all of its existing business in the market in the State. 

 

F. At the time of coverage renewal, a health carrier may modify the coverage for a product offered in the 

small group market if, for coverage that is available in such market other than only through one or more 

bona fide associations, such modification is consistent with State law and effective on a uniform basis 

among small group health plans with that product.  

 

G. In the case of a health carrier doing business in one established geographic service area of the State, the 

provisions of this section shall apply only to the carrier’s operations in that service area. 

 

Section 8. Extension of Dependent Coverage 

 

 A. A health carrier offering a health benefit plan providing small group health insurance coverage that makes 

available dependent coverage of children shall make that coverage available for children until attainment of 

twenty-six (26) years of age.  

 

 B. (1) With respect to a child who has not attained twenty-six (26) years of age, a health carrier shall not 

define dependent for purposes of eligibility for dependent coverage of children other than the 

terms of a relationship between a child and the eligible employee. 

 

 (2) (a) A health carrier shall not deny or restrict coverage for a child who has not attained 

twenty-six (26) years of age based on a factor, such as the presence or absence of the 

child’s financial dependency upon the employee or any other person, residency with the 

employee or with any other person, marital status, student status, employment or any 

combination of those factors.  

 

 (b) In addition to subparagraph (a) of this paragraph, a health carrier shall not deny or restrict 

coverage of a child based on eligibility for other coverage. 

 

 C. Nothing in this section shall be construed to require a health carrier to make coverage available for the 

child of a child receiving dependent coverage, unless the grandparent becomes the legal guardian or 

adoptive parent of that grandchild. 

 

 D. The terms of coverage in a health benefit plan offered by a health carrier providing dependent coverage of 

children cannot vary based on age except for children who are twenty-six (26) years of age or older. 

 

Drafting Note: For purposes of this section, there is no definition of “dependent” in this section. Section 152(f)(1) of the 

Internal Revenue Code defines “child” as including only sons, daughters, stepchildren, adopted children, including children 

placed for adoption and foster children. Some states have defined “dependent” similarly, while others have not. In defining 

“dependent,” States should keep in mind that the intent of the ACA is to require the availability of dependent coverage of 

children until the child reaches age 26 and that coverage cannot be conditioned based on certain dependency factors, such 

support, residency, student status or marital status. 

 

Section 9. Prohibition of Preexisting Condition Exclusions; Special Enrollment Periods 

 

 A. Health carriers offering health benefit plans providing small group health insurance coverage shall not 

impose any preexisting condition exclusion with respect to such coverage. 
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 B. (1) A health carrier described in subsection A shall permit an employee or a dependent of the 

employee, who is eligible, but not enrolled, to enroll for coverage under the terms of the health 

benefit plan of the small employer during a special enrollment period if: 

 

  (a) The employee or dependent was covered under a group health plan or had coverage under 

a health benefit plan at the time coverage was previously offered to the employee or 

dependent;  

 

 (b) The employee stated in writing at the time coverage was previously offered that coverage 

under a group health plan or other health benefit plan was the reason for declining 

enrollment, but only if the plan sponsor or carrier, if applicable, required such a statement 

at the time coverage was previously offered and provided notice to the employee of the 

requirement and the consequences of the requirement at that time; 

 

    (i) The employee’s or dependent’s coverage described under subparagraph (a): 

 

  (I) Was under a COBRA continuation provision and the coverage under 

this provision has been exhausted; or 

 

 (II) Was not under a COBRA continuation provision and that other 

coverage has been terminated as a result of loss of eligibility for 

coverage, including as a result of a legal separation, divorce, death, 

termination of employment, or reduction in the number of hours of 

employment or employer contributions towards that other coverage 

have been terminated; and 

 

 (c) Under terms of the health benefit plan, the employee requests enrollment not later than 

thirty (30) days after the date of exhaustion of coverage described in itemsubparagraph 

(b) (i)(I) or termination of coverage or employer contribution described in item 

subparagraph (b)(i)(II). 

 

 (2) If an employee requests enrollment pursuant to subparagraphparagraph (1)(c), the enrollment is 

effective not later than the first day of the first calendar month beginning after the date the 

completed request for enrollment is received. 

 

 C. (1) A health carrier described in subsection A that makes coverage available under a health benefit 

plan with respect to a dependent of an employee shall provide for a dependent special enrollment 

period described in paragraph (2) during which the dependent and, if not otherwise enrolled, the 

employee may be enrolled under the health benefit plan and, in the case of the birth or adoption of 

a child, the spouse of the employee may be enrolled as a dependent of the employee if the spouse 

is otherwise eligible for coverage if: 

 

 (a) The individual is a participantcovered person under the health benefit plan or has met any 

waiting period applicable to becoming a participantcovered person under the plan and is 

eligible to be enrolled under the plan; and  

 

 (b) A person becomes a dependent of the individual through marriage, birth or adoption or 

placement for adoption.  

 

 (2) The special enrollment period for individuals that meet the provisions of paragraph (1) shall be a 

period of not less than thirty (30) days and begins on the later of: 

 

   (a) The date dependent coverage is made available; or 

 

 (b) The date of the marriage, birth or adoption or placement for adoption described in 

paragraph (1)(b).  
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 (3) If an employee seeks to enroll a dependent during the first thirty (30) days of the dependent 

special enrollment period described under paragraph (2), the coverage of the dependent shall be 

effective: 

 

 (a) In the case of marriage, not later than the first day of the first month beginning after the 

date the completed request for enrollment is received; 

 

   (b) In the case of a dependent’s birth, as of the date of birth; and 

 

 (c) In the case of a dependent’s adoption or placement for adoption, the date of the adoption 

or placement for adoption. 

 

 D. A health carrier shall permit an employee or a dependent of the employee, who is eligible, but not enrolled, 

to enroll for coverage under the terms of the health benefit plan of the small employer during a special 

enrollment period if: 

 

 (1) The employee or dependent is covered under a Medicaid plan under title XIX of the Social 

Security Act or under the State child health plan under title XXI of the Social Security Act and 

coverage of the employee or dependent under the plan is terminated as a result of loss of eligibility 

for such coverage and the employee requests coverage under the plan not later than sixty (60) days 

after the date of termination of such coverage; or 

 

 (2) The employee or dependent becomes eligible for assistance, with respect to coverage under the 

plan under a Medicaid plan under title XIX of the Social Security Act or under the State child 

health plan under title XXI of the Social Security Act, including any waiver or demonstration 

project conducted under or in relation to such a plan, if the employee requests coverage under the 

plan not later than sixty (60) days after the employee or dependent is determined to be eligible for 

such assistance. 

 

Section 10. Prohibition on Discrimination Based on Health Status; Genetic Testing 

 

 A. A health carrier offering health benefit plans providing small group insurance coverage in this State shall 

not establish rules for eligibility, including continuing eligibility, of any employee to enroll under the terms 

of coverage based on any health status-related factor in relation to the employee or dependent of the 

employee.  

 

 B. (1) A health carrier described in subsection A shall not require any employee as a condition of 

enrollment or continued enrollment under a health benefit plan to pay a premium or contribution 

that is greater than such premium or contribution for a similarly situated individual enrolled in the 

plan on the bases of any health status-related factor in relation to the employee or to an individual 

enrolled under the plan as a dependent of the employee. 

 

  (2) Nothing in paragraph (1) may be construed: 

 

 (a) To restrict the amount that a small employer may be charged for coverage under the plan 

except as provided in paragraph (3); or 

 

 (b) To prevent the health carrier from establishing premium discounts or rebates or 

modifying otherwise applicable copayment amounts or deductibles in return for 

adherence to programs of health promotion and disease prevention, as described in 

section 2705(j) of the PHSA. 

 

Drafting Note: States should be aware that section 2705(j) of the PHSA establishes specific requirements for health 

promotion and disease prevention programs (“wellness programs”) employers may offer.  

 

 (3) (a) For purposes of this section, a health carrier described in subsection A shall not adjust 

premium or contribution amounts for the covered under the plan on the basis of genetic 

information.  
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   (b) Nothing in subparagraph (a) or in subsection C(2)(a) and (b) shall be construed to 

preclude a health carrier from increasing the premium for a small employer based on the 

manifestation of a disease or disorder of an individual who is enrolled in the plan. In such 

case, the manifestation of a disease or disorder in one individual cannot also be used as 

genetic information about other small group members covered under the plan and to 

further increase the premium for the small employer. 

  

 C. (1) (a) A health carrier described in subsection A shall not request or require an employee or a 

family member of an employee to undergo a genetic test. 

 

  (b) Subparagraph (a) shall not be construed to limit the authority of a health care professional 

who is providing health care services to an employee to request that the employee 

undergo a genetic test. 

 

  (c) (i) Nothing in subparagraph (a) shall be construed to preclude a health carrier 

described in subsection A from obtaining and using the results of a genetic test 

in making a determination regarding payment (as that term is defined for 

purposes of applying the regulations promulgated by the Secretary under part C 

of title XI of the Social Security Act and section 264 of the Health Insurance 

Portability and Accountability Act of 1996 (HIPAA), as may be revised from 

time to time) consistent with subsection A. 

 

  (ii) For purposes of item (i), a carrier may request only the minimum amount of 

information necessary to accomplish the intended purpose. 

 

 (d) Notwithstanding subparagraph (a), a health carrier described in subsection A may 

request, but not require, that a participant or beneficiarycovered person undergo a genetic 

test if each of the following conditions is met: 

 

 (i) The request is made pursuant to research that complies with part 46 of title 45, 

Code of Federal Regulations or equivalent federal regulations and any 

applicable State or local law or regulations for the protection of human subjects 

in research; 

 

 (ii) The carrier clearly indicates to each participant or beneficiarycovered person, or 

in the case of a minor child, to the legal guardian of the child, to whom the 

request is made that: 

 

     (I) Compliance with the request is voluntary; and 

 

 (II) Noncompliance will have no effect on enrollment status or premium or 

contribution amounts; 

 

 (iii) No genetic information collected or acquired under this paragraph shall be used 

for underwriting purposes; 

 

 (iv) The carrier notifies the Secretary in writing that the carrier is conducting 

activities pursuant to the exception provided in this paragraph, including a 

description of the activities conducted; and 

 

 (v) The carrier complies with such other conditions as the Secretary may by 

regulation require for activities conducted under this paragraph. 

 

 (2) (a) A health carrier described in subsection A shall not request, require or purchase genetic 

information for underwriting purposes. 

 

   (b) A health carrier described in subsection A shall not request, require or purchase genetic 

information with respect to any individual prior to the individual’s enrollment under the 

health benefit plan in connection with such enrollment. 
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   (c) If a health carrier obtains genetic information incidental to the requesting, requiring or 

purchasing of other information concerning any individual, such request, requirement or 

purchase shall not be considered a violation of subparagraph (b) if such request, 

requirement or purchase is not in violation of subparagraph (a). 

 

  (3) Any reference in this section to genetic information concerning an individual or family member of 

an individual shall: 

 

   (a) With respect to the individual or family member of an individual who is a pregnant 

woman, include genetic information of any fetus carried by the pregnant woman; and 

 

   (b) With respect to an individual or family member utilizing an assisted reproductive 

technology, include genetic information of any embryo legally held by the individual or 

family member. 

 

Section 11. Prohibition on Lifetime and Annual Limits 

  

 A. (1) Except as provided in subsection B, health carriers offering health benefit plans providing small 

group health insurance coverage shall not establish a lifetime limit on the dollar amount of 

essential health benefits for any participant or beneficiarycovered person.  

 

  (2) (a) Except as provided in subparagraph (b) of this paragraph and subsections B and C, a 

health carrier shall not establish any annual limit on the dollar amount of essential health 

benefits for any participant or beneficiarycovered person. 

 

 (b) A health flexible spending arrangement (FSA), as defined in section 106(c)(2) of the 

Internal Revenue Code, a medical savings account (MSA), as defined in section 220 of 

the Internal Revenue Code, and a health savings account (HSA), as defined in section 223 

of the Internal Revenue Code are not subject to the requirements of subparagraph (a) of 

this paragraph. 

 

 B. The provisions of subsection A shall not prevent a health carrier from placing annual or lifetime dollar per 

beneficiarycovered person limits on specific covered benefits that are not essential health benefits to the 

extent that such limits are otherwise permitted under applicable federal or State law. 

 

 C. Nothing in this section prohibits a health carrier from excluding all benefits for a given condition, as 

otherwise permitted under federal or State law.  

 

Section 12. Prohibition on Rescissions of Coverage 

 

 A. (1) A health carrier shall not rescind coverage under a health benefit plan providing small group 

health insurance coverage with respect to an individual, including a group to which the individual 

belongs or family coverage in which the individual is included, after the individual is covered 

under the plan, unless: 

 

   (a) The individual or a person seeking coverage on behalf of the individual, performs an act, 

practice or omission that constitutes fraud; or 

 

   (b) The individual makes an intentional misrepresentation of material fact, as prohibited by 

the terms of the plan or coverage.  

 

  (2) For purposes of paragraph (1)(a), a person seeking coverage on behalf of an individual does not 

include a producer or employee or authorized representative of the health carrier. 

 

 B. A health carrier shall provide at least thirty (30) days advance written notice to each plan covered person 

who would be affected by the proposed rescission of coverage before coverage under the health benefit 

plan may be rescinded in accordance with subsection A regardless of whether the rescission applies to the 

entire small group or only to an individual within the small group.  
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 C. The provisions of this section apply regardless of any applicable contestability period.  

 

Section 13. Comprehensive Health Insurance Coverage Requirements 

 

 A. (1) Health carriers offering health benefit plans providing small group health insurance coverage in 

the small group market shall ensure that such coverage includes the essential health benefits 

package required under section 1302(a) of the Federal Act, as described in paragraph (2) of this 

subsection. 

 

  (2) For purposes of this subsection, “essential health benefits package” means coverage that: 

 

   (a) Provides for the essential health benefits, as defined in section 3K of this Act; 

 

   (b) Limits cost-sharing for such coverage in accordance with section 1302(c) of the Federal 

Act, as described in subsection B; and  

 

   (c) Subject to section 1302(e) of the Federal Act, provides bronze, silver, gold or platinum 

level of coverage described in section 1302(d) of the Federal Act as follows: 

 

  (i) Bronze level. A health benefit plan in the bronze level shall provide a level 

of coverage that is designed to provide benefits that are actuarially equivalent to 

60% of the full actuarial value of the benefits provided under the plan; 

 

  (ii) Silver level. A health benefit plan in the silver level shall provide a level of 

coverage that is designed to provide benefits that are actuarially equivalent to 

70% of the full actuarial value of the benefits provided under the plan; 

 

  (iii) Gold level. A health benefit plan in the gold level shall provide a level of 

coverage that is designed to provide benefits that are actuarially equivalent to 

80% of the full actuarial value of the benefits provided under the plan; and 

 

  (iv) Platinum level. A health benefit plan in the platinum level shall provide a 

level of coverage that is designed to provide benefits that are actuarially 

equivalent to 90% of the full actuarial value of the benefits provided under the 

plan. 

 

 B. A health carrier subject to subsection A shall ensure that any annual cost-sharing imposed under the health 

benefit plan does not exceed the limitations provided for under paragraphs (1) and (2) of section 1302(c) of 

the Federal Act. 

 

 C. This section shall not apply to a plan (dental plans) described in section 1302(d)(2)(B)(ii) of the Federal 

Act. 

 

Section 14. Coverage of Preventive Health Services 

 

A. (1) A health carrier offering health benefit plans providing small group health insurance coverage 

shall provide coverage for all of the following items and services, and shall not impose any cost-

sharing requirements, such as a copayment, coinsurance or deductible with respect to the 

following items and services: 

 

   (a) Except as otherwise provided in subsection B, evidence-based items or services that have 

in effect a rating of A or B in the recommendations of the United States Preventive 

Services Task Force as of September 23, 2010 with respect to the individual involved; 

 

Drafting Note: The items and services referenced in paragraph (1)subparagraph(a) above can be found at this link: 

http://www.healthcare.gov/center/regulations/prevention/taskforce.htmhttp://www.healthcare.gov/news/factsheets/2010/07/p

reventive-services-list.html. States should be aware that these items and services could change over time. 
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  (b) Immunizations for routine use in children, adolescents and adults that have in effect a 

recommendation from the Advisory Committee on Immunization Practices of the Centers 

for Disease Control and Prevention with respect to the individual involved. For purposes 

of this paragraph, a recommendation from the Advisory Committee on Immunization 

Practices of the Centers for Disease Control and Prevention is considered in effect after it 

has been adopted by the Director of the Centers for Disease Control and Prevention, and 

a recommendation is considered to be for routine use if it is listed on the Immunization 

Schedules of the Centers for Disease Control and Prevention; 

 

Drafting Note: The recommended immunizations for children, adolescents and adults referenced in Paragraph 

(2)subparagraph (b) above can be found at these links this link: Persons Aged 0 through 6 years—

http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_0-6yrs-schedule-pr.pdf; Persons Aged 7 through 18 

years — http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_7-18yrs-schedule-pr.pdf; Catch-up 

Immunization Schedule for Persons Aged 4 Months through 18 Years – 

http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_catchup-schedule-pr.pdf; Recommended Adult 

Immunization Schedule—http://www.cdc.gov/vaccines/recs/schedules/downloads/adult/2010/adult-

schedule.pdfhttp://www.healthcare.gov/news/factsheets/2010/07/preventive-services-list.html. 

 

  (c) With respect to infants, children and adolescents, evidence-informed preventive care, and 

screenings provided for in comprehensive guidelines supported by the Health Resources 

and Services Administration; and 

 

Drafting Note: The comprehensive guidelines referenced in paragraph (3)subparagraph (c) above can be found at these 

linksthis link: http://brightfutures.aap.org/pdfs/AAP%20Bright%20Futures%20Periodicity%20Sched%20101107.pdf; 

http://www.hrsa.gov/heritabledisorderscommittee/SACHDNC.pdf 

http://www.healthcare.gov/news/factsheets/2010/07/preventive-services-list.html. 

 

 (d) With respect to women, to the extent not described in paragraph (1), evidence-informed 

preventive care and screenings provided for in comprehensive guidelines supported by 

the Health Resources and Services Administration. 

 

  (2) (a) (i) A health carrier subject to this section is not required to provide coverage for 

any items or services specified in any recommendation or guideline described in 

paragraph (1) after the recommendation or guideline is no longer described in 

paragraph (1).  

 

  (ii) Other provisions of State or federal law may apply in connection with a health 

carrier’s ceasing to provide coverage for any such items or services including 

section 2715(d)(4) of the PHSA, which requires a health carrier to give sixty 

(60) days advance notice to covered persons before any material modification 

will become effective. 

 

 (b) For purposes of paragraph (1) and for purpose of any other provision of law, the United 

States Preventive Services Task Force recommendations regarding breast cancer 

screening, mammography and prevention issued in or around November 2009 are not 

considered to be current. 

 

 (c) A health carrier shall at least annually at the beginning of each new plan year revise the 

preventive services covered under its health benefit plans pursuant to this section 

consistent with the recommendations of the United States Preventive Services Task 

Force, the Advisory Committee on Immunization Practices of the Centers for Disease 

Control and Prevention and the guidelines with respect to infants, children, adolescents 

and women evidence-based preventive care and screenings by the Health Resources and 

Services Administration in effect at the time. 

 

Drafting Note: This website: http://www.HealthCare.gov/cemter/regulations/prevention.html is provided in the interim final 

regulations published in the Federal Register July 19, 2010 which health carriers can visit once a year to find information 

necessary to determine any additional items or services that must be covered without cost-sharing requirements or to 

determine any items or services that are no longer required to be covered.  
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 B. (1) A health carrier may impose cost-sharing requirements with respect to an office visit if an item or 

service described in subsection A is billed separately or is tracked as individual encounter data 

separately from the office visit. 

 

 (2) A health carrier shall not impose cost-sharing requirements with respect to an office visit if an 

item or service described in subsection A is not billed separately or is not tracked as individual 

encounter data separately from the office visit and the primary purpose of the office visit is the 

delivery of the item or service. 

 

 (3) A health carrier may impose cost-sharing requirements with respect to an office visit if an item or 

service described in subsection A is not billed separately or is not tracked as individual encounter 

data separately from the office visit and the primary purpose of the office visit is not the delivery 

of the item or service. 

 

C. (1) Nothing in these sections requires a health carrier that has a network of providers to provide 

benefits for items and services described in subsection A that are delivered by an out-of-network 

provider. 

 

 (2) Nothing in subsection A precludes a health carrier that has a network of providers from imposing 

cost-sharing requirements for items or services described in subsection A that are delivered by an 

out-of-network provider. 

 

D. Nothing prevents a health carrier from using reasonable medical management techniques to determine the 

frequency, method, treatment or setting for an item or service described in subsection A to the extent not 

specified in the recommendation or guideline. 

 

E. Nothing in this section prohibits a health carrier from providing coverage for items and services in addition 

to those recommended by the United States Preventive Services Task Force or the Advisory Committee on 

Immunization Practices of the Centers for Disease Control and Prevention, or provided by guidelines 

supported by the Health Resources and Services Administration, or from denying coverage for items and 

services that are not recommended by that task force or that advisory committee, or under those guidelines. 

A health carrier may impose cost-sharing requirements for a treatment not described in subsection A even 

if the treatment results from an item or service described in subsection A. 

 

Section 15. Coverage for Participation in Approved Clinical Trials 

 

Reserved 

 

Section 16. Choice of Health Care Professional; Access to Pediatric and Obstetrical and Gynecological Care 

Requirements 

 

 A. (1) (a) If a health carrier providing small group health insurance coverage under a health benefit 

plan that requires or provides for the designation by a covered person of a participating 

primary health care professional, the health carrier shall permit each covered person to: 

 

    (i) Designate any participating primary care health care professional who is 

available to accept the covered person; and 

 

    (ii) For a child, designate any participating physician who specializes in pediatrics 

as the child’s primary care health care professional and is available to accept the 

child. 

   

   (b) The provisions of subparagraph (a)(ii) shall not be construed to waive any exclusions of 

coverage under the terms and conditions of the health benefit plan with respect to 

coverage of pediatric care. 
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  (2) (a) If a health carrier provides small group health insurance coverage under a health benefit 

plan for obstetrical or gynecological care and requires the designation by a covered 

person of a participating primary care health care professional, the health carrier:  

 

  (i) Shall not require any covered person’s, including a primary care health care 

professional’s, prior authorization or referral in the case of a female covered 

person who seeks coverage for obstetrical or gynecological care provided by a 

participating health care professional who specializes in obstetrics or 

gynecology; and  

 

  (ii) Shall treat the provision of obstetrical and gynecological care, and the ordering 

of related obstetrical and gynecological items and services, pursuant to item (i), 

by a participating health care professional who specializes in obstetrics or 

gynecology as the authorization of the primary care health care professional. 

 

  (b) (i) The health carrier may require the health care professional to agree to otherwise 

adhere to the health carrier’s policies and procedures, including procedures for 

obtaining prior authorization and provider services in accordance with a 

treatment plan, if any, approved by the health carrier.  

  

  (ii) For purposes of item (i), a health care professional, who specializes in obstetrics 

or gynecology, means any individual, including an individual other than a 

physician, who is authorized under State law to provide obstetrical or 

gynecological care. 

 

   (c) The provisions of subparagraph (b)(i) shall not be construed to: 

   

   (i) Waive any exclusions of coverage under the terms and conditions of the health 

benefit plan with respect to coverage of obstetrical or gynecological care; or 

 

  (ii) Preclude the health carrier involved from requiring that the participating health 

care professional providing obstetrical or gynecological care notify the primary 

care health care professional or the health carrier of treatment decisions.  

 

 B. (1) A health carrier shall provide notice to covered persons of the terms and conditions of the health 

benefit plan related to the designation of a participating health care professional provided in 

subsection A and of a covered person’s rights with respect to those provisions. 

 

  (2) The notice described in paragraph (1) shall be included whenever the health carrier provides a plan 

participantcovered person with a summary plan description or other similar description of benefits 

under the health benefit plan. 

 

Section 17. Provision of Summary of Benefits and Coverage Explanation 

 

A. Health carriers offering health benefit plans providing small group health insurance coverage shall provide, 

prior to enrollment restriction, a summary of benefits and coverage explanation pursuant to the standards 

adopted by the Secretary under section 2715(a) of the PHSA to: 

 

  (1) An applicant at the time of application; 

 

  (2) An covered person prior to the time of enrollment or reenrollment, as applicable; and 

 

  (3) A certificate holder at the time of issuance of the certificate.  

 

B. A health carrier described in subsection A shall be deemed to have complied with subsection A if the 

summary of benefits and coverage described in section 2715(a) of the PHSA is provided in paper or 

electronic form. 
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 C. Except with respect to a renewal or reissuance of coverage, Ifif a health carrier makes any material 

modifications in any of the terms of the coverage, as defined for purposes of section 102 of ERISA, that is 

not reflected in the most recently provided summary of benefits and coverage, the carrier shall provide 

notice of the modification to covered persons not later than sixty (60) days prior to the date on which the 

modification will become effective. 

 

 D. A health carrier that willfully fails to provide the information required under this section shall be subject to 

a fine of not more than $1,000 for each such failure. Such failure with respect to each covered person shall 

constitute a separate offense for purposes of this subsection. 

 

Drafting Note: Under section 2715(f) of the PHSA, a health carrier that willfully fails to provide the information required 

under section 2715 of the PHSA is subject to a fine of not more than $1,000 for each such failure. In addition, section 2715(f) 

of the PHSA provides that such failure with respect to each covered person shall constitute a separate offense. 

 

Section 18. Certification of  Creditable Coverage 

 

A. A health carrier offering health benefit plans providing small group health insurance coverage shall provide 

written certification of creditable coverage to individuals in accordance with subsection B.  

 

B. (1) The certification of creditable coverage shall be provided: 

 

 (a) At the time an individual ceases to be covered under the health benefit plan or otherwise 

becomes covered under a COBRA continuation provision; 

 

 (b) In the case of an individual who becomes covered under a COBRA continuation 

provision, at the time the individual ceases to be covered under that provision; and 

 

 (c) At the time a request is made on behalf of an individual if the request is made not later 

than twenty-four (24) months after the date of cessation of coverage described in 

subparagraph (a) or (b), whichever is later. 

   

 (2) The certification under paragraph (1) may be provided, to the extent practicable, at a time 

consistent with notices required under any applicable COBRA continuation provision. 

 

 C. The certification described in this subsection is a written certification of: 

 

 (1) The period of creditable coverage of the individual under the health benefit plan and the coverage, 

if any, under such COBRA continuation provision; and 

 

 (2) The waiting period, if any, and affiliation period, if applicable, imposed on the individual for any 

coverage under the health benefit plan. 

 

Section 19. Standards to Assure Fair Marketing 
 

A. Subject to section 6A(1) of this Act, each health carrier shall actively market all health benefit plans sold by 

the carrier to eligible small employers in this State. 

 

B. (1) Except as provided in paragraph (2), a health carrier or a producer shall not, directly or indirectly, 

engage in the following activities: 

 

(a) Encourage or direct small employers to refrain from filing an application for coverage 

with the carrier because of the any health status-related factor, industry, occupation or 

geographic location of the small employer; 

 

(b) Encourage or direct small employers to seek coverage from another carrier because of the 

any health status-related factor, industry, occupation or geographic location of the small 

employer. 
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(2) The provisions of paragraph (1) shall not apply with respect to information provided by a health 

carrier or producer to a small employer regarding the established geographic service area or a 

restricted network provision of a health carrier. 

 

C. (1) Except as provided in paragraph (2), a health carrier shall not, directly or indirectly, enter into any 

contract, agreement or arrangement with a producer that provides for or results in the 

compensation paid to a producer for the sale of a health benefit plan to be varied because of any 

initial or renewal health status-related factor, industry, occupation or geographic location of the 

small employer. 

 

(2) Paragraph (1) shall not apply with respect to a compensation arrangement that provides 

compensation to a producer on the basis of percentage of premium, provided that the percentage 

shall not vary because of any health status-related factor, industry, occupation or geographic area 

of the small employer. 

 

D. A health carrier shall not terminate, fail to renew or limit its contract or agreement of representation with a 

producer for any reason related to any initial or renewal health status-related factor, occupation or 

geographic location of the small employers placed by the producer with the carrier. 

 

E. A health carrier or producer shall not induce or otherwise encourage a small employer to separate or 

otherwise exclude an employee or dependent of an employee from coverage or benefits provided in 

connection with the employee’s employment. 

 

F. Denial by a health carrier of an application for coverage from a small employer shall be in writing or 

electronically provided and shall state the reason or reasons for the denial. 

 

G. The commissioner may establish regulations setting forth additional standards to provide for the fair 

marketing and broad availability of health benefit plans to small employers in this State. 

 

H. (1) A violation of this section by a health carrier or a producer shall be an unfair trade practice under 

[insert appropriate reference to State law corresponding to Section 4 of the NAIC Unfair Trade 

Practices Act].  

 

(2) If a health carrier enters into a contract, agreement or other arrangement with a third party 

administrator to provide administrative, marketing or other services related to the offering of 

health benefit plans to small employers in this State, the third party administrator shall be subject 

to this section as if it were a health carrier.  

 

Section 20. Quality of Care Reporting Requirements 

 

 A. (1) Health carriers offering health benefit plans providing small group health insurance coverage in 

this State shall annually submit to the Secretary and the commissioner in each state the carrier is 

licensed and to covered persons under the coverage, a report on whether the benefits under the 

coverage satisfy the elements described in subsection B.  

 

 (2) The report required under paragraph (1) shall be made available to a covered person under the 

coverage during each open enrollment period.  

 

 B. (1) For purposes of subsection A, using the reporting requirements developed by the Secretary, a 

health carrier shall report on coverage benefits and health care provider reimbursement structures 

that: 

 

 (a) Improve health outcomes through the implementation of activities such as quality 

reporting, effective case management, care coordination, chronic disease management, 

and medication and care compliance initiatives, including through the use of the medical 

homes model, as defined for purposes of section 3602 of the Federal Act, for treatment or 

services under the coverage; 
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 (b) Implement activities that prevent hospital readmissions through a comprehensive 

program for hospital discharge that includes patient-centered education and counseling, 

comprehensive discharge planning and post discharge reinforcement by an appropriate 

health care professional;  

 

 (c) Implement activities to improve patient safety and reduce medical errors through the 

appropriate use of best clinical practices, evidence based medicine and health information 

technology under the coverage; and 

 

   (d) Implement wellness and health promotion activities.  

 

 (2) For purposes of paragraph (1)(d), wellness and health promotion activities may include 

personalized wellness and prevention services, which are coordinated, maintained or delivered by 

a health care provider, a wellness and prevention plan manager or a health, wellness or prevention 

services organization that conducts health risk assessments or offers ongoing face-to-face, 

telephonic or web-based intervention efforts for each of the program’s participants, and which 

may include the following wellness and prevention efforts: 

 

   (a) Smoking cessation; 

 

   (b) Weight management; 

 

   (c) Stress management; 

 

   (d) Physical fitness; 

 

   (e) Nutrition; 

 

   (f) Heart disease prevention; 

 

   (g) Healthy lifestyle support; and 

 

   (h) Diabetes prevention. 

 

Section 21. Prohibited Activities 
 

The commissioner may by regulation prescribe standards for determining whether a policy issued as a stop loss policy is a 

health benefit plan for the purposes of this Act.  

 

Section 22. Risk Adjustment Mechanism 

 

The commissioner may establish an assessment and payment mechanism for health carriers providing small group health 

insurance coverage in the small group market to adjust for actuarial risk that is consistent with the criteria and methods 

developed by the Secretary in accordance with section 1343(b) of the Federal Act.  

 

Drafting Note: States should be aware that, in guidance issued by the U.S. Department of Health and Human Services 

(HHS), HHS indicated that it would operate the risk adjustment program in those states that do not establish a State-based 

Exchange (SBE). 

 

Section 23. Regulations 

 

The commissioner may, after notice and hearing, promulgate reasonable regulations to carry out the provisions of this Act. 

The regulations shall be subject to review in accordance with [insert statutory citation providing for administrative 

rulemaking and review of regulations]. 
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Section 24. Severability 

 

If any provision of this Act or the application thereof to any person or circumstances is for any reason held to be invalid, the 

remainder of the Act and the application of its provisions to other persons or circumstances shall not be affected thereby. 

 

Section 25. Effective Date 

 

This Act shall be effective on [insert date]. 
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**** Bill No. ****

Introduced By *************

By Request of the *********

A Bill for an Act entitled: "An Act clarifying that issuers of

health insurance coverage may not deny routine patient costs for

individuals in an approved clinical trial; providing definitions;

and providing an immediate effective date and a termination

date."

Be it enacted by the Legislature of the State of Montana:

NEW SECTION.  Section 1.  Coverage of routine patient costs

for participants in certain clinical trials -- definitions --

limitations. (1) As used in this section, the following

definitions apply:

(a) "Approved clinical trial" means a phase I, phase II,

phase III, or phase IV clinical trial that is conducted in

relation to the prevention, detection, or treatment of cancer or

a life-threatening condition and is not designed exclusively to

test toxicity or disease pathophysiology. The trial must be:

(i) conducted under an investigational new drug application

reviewed by the United States food and drug administration; 

(ii) exempt from obtaining an investigational new drug

application; or

(iii) approved or funded by:

(A) the national institutes of health, the centers for
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disease control and prevention, the agency for healthcare

research and quality, the centers for medicare and medicaid

services, or a cooperative group or center of any of the entities

described in this subsection (1)(a)(iii)(A);

(II) a cooperative group or center of the United States

department of defense or the United States department of veterans

affairs;

(III) a qualified nongovernmental research entity identified

in the guidelines issued by the national institutes for health

for center support groups; or

(IV) the United States departments of veterans affairs,

defense, or energy if the study or investigation has been

reviewed and approved through a system of peer review determined

by the United States secretary of health and human services to:

(aa) be comparable to the system of peer review of studies

and investigations used by the national institutes of health; and

(bb) provide unbiased scientific review by individuals who

have no interest in the outcome of the review.

(b) "Life-threatening condition" means a disease or

condition from which the likelihood of death is probable unless

the course of the disease or condition is interrupted. 

(c)  "Qualified individual" means an individual with health

insurance coverage who is eligible to participate in an approved

clinical trial according to the trial protocol for the treatment

of cancer or a life-threatening condition because:

(i) the referring health care professional is participating

in the clinical trial and has concluded that the individual's
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participation in the trial would be appropriate; or

(ii) the individual provides medical and scientific

information establishing that the individual's participation in

the clinical trial is appropriate because the individual meets

the conditions described in the trial protocol.

(d)(i) "Routine patient costs" include all items and

services covered by a plan of individual or group health

insurance coverage when the items or services are typically

covered for a qualified individual who is not enrolled in an

approved clinical trial. 

(ii)  The term does not include:

(A) an investigational item, device, or service that is part

of the trial;

(B) an item or service provided solely to satisfy data

collection and analysis needs for the trial if the item or

service is not used in the direct clinical management of the

patient;

(C) a service that is clearly inconsistent with widely

accepted and established standards of care for the individual's

diagnosis; or

(D) an item or service customarily provided and paid for by

the sponsor of a clinical trial.

(2) A plan of group or individual health insurance coverage

that is delivered, issued for delivery, renewed, extended, or

modified in this state may not:

(a) deny participation by a qualified individual in an

approved clinical trial;
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(b) deny, limit, or impose additional conditions on the

coverage of routine patient costs; or

(c) discriminate against an individual on the basis of the

individual's participation in an approved clinical trial.

(3) A network plan may require a qualified individual who

wishes to participate in an approved clinical trial to

participate in a trial that is offered through a provider who is

part of the network plan if the provider is participating in the

trial and the provider accepts the individual as a participant in

the trial.

(4) This section applies to a qualified individual who

participates in an approved clinical trial that is conducted

outside of Montana.

(5) This section does not require a health insurance issuer

offering individual or group health insurance coverage to provide

benefits for routine patient costs if the services are provided

outside of the network plan offered by the health insurance

coverage unless out-of-network benefits are otherwise provided

under the coverage.

Section 2.  Section 2-18-704, MCA, is amended to read:

"2-18-704.  Mandatory provisions. (1) An insurance contract

or plan issued under this part must contain provisions that

permit:

(a)  the member of a group who retires from active service

under the appropriate retirement provisions of a defined benefit

plan provided by law or, in the case of the defined contribution
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Draft: 7/30/12 
A new model 
 
Underlining and overstrikes show the changes from the June 11, 2012 draft. Comments are being requested on this draft. 
Comments should be sent only by email to Jolie Matthews at jmatthews@naic.org.  
 

INDIVIDUAL MARKET HEALTH INSURANCE COVERAGE MODEL ACT 
 
Section 1. Short Title 
Section 2. Purpose and Intent 
Section 3. Definitions 
Section 4. Applicability and Scope 
Section 5. Restrictions Relating to Premium Rates [(§§ 2701 and 2709* PHSA)] 
Section 6. Guaranteed Availability of Individual Health Insurance Coverage [(§ 2702 PHSA)] 
Section 7. Guaranteed Renewability of Individual Health Insurance Coverage [(§ 2703 PHSA)] 
Section 8. Extension of Dependent Coverage [(§ 2714 PHSA)] 
Section 9. Prohibition of Preexisting Condition Exclusions; Special Enrollment Periods [(§§ 2704 PHSA and 

Nondiscrimination in Health Insurance Coverage in the Group Market Model Regulation (# 107))] 
Section 10. Prohibition on Discrimination Based on Health Status; Genetic Testing [(§§ 2705 and 2753 PHSA] 
Section 11. Prohibition on Lifetime and Annual Limits [(§ 2711 PHSA)] 
Section 12. Prohibition on Rescissions of Coverage [(§ 2712 PHSA)] 
Section 13. Comprehensive Health Insurance Coverage Requirements [(§§ 2707 and 2719A PHSA)] 
Section 14. Coverage of Preventive Health Services [(§ 2713 PHSA)] 
Section 15. Coverage for Participation in Approved Clinical Trials [(§ 2709 PHSA)] 
Section 16. Choice of Health Care Professional; Access to Pediatric and Obstetrical and Gynecological Care   
  Requirements [§ 2719A PHSA)] 
Section 17. Provision of Summary of Benefits and Coverage Explanation [(§ 2715 PHSA)] 
Section 18. Certification of Creditable Coverage [Section 10 of the Individual Health Insurance Portability Model Act 

(#37))] 
Section 19. Standards to Assure Fair Marketing [(Section 11 of the Individual Health Insurance Portability Model Act 

(#37))] 
Section 20. Quality of Care Reporting Requirements [(§ 2717 PHSA and Quality Assessment and Improvement Model  
  Act (#71))] 
Section 21. Risk Adjustment Mechanism (§ 1343 of ACA and Section 20 of the Small Employer Health Insurance  
  Availability Model Act (#118))] 
Section 22. Regulations 
Section 23. Severability 
Section 24. Effective Date 
 
[Public Health Service Act sections: 
 
§ 2701 PHSA—Fair health insurance premiums 
§ 2702 PHSA—Guaranteed availability of coverage 
§ 2703 PHSA—Guaranteed renewability of coverage 
§ 2704 PHSA—Prohibition on preexisting condition exclusions or other discrimination based on health status 
§ 2705 PHSA—Prohibiting discrimination against individual participants and beneficiaries based on health status 
[§ 2706 PHSA—Non-discrimination in health care] 
§ 2707 PHSA—Comprehensive health insurance coverage 
§ 2708 PHSA—Prohibition on excessive waiting periods (Does not apply to the individual market) 
§ 2709 PHSA—Coverage for individuals participating in approved clinical trials 
§ 2709 PHSA—Disclosure of Information* 
§ 2711 PHSA—No lifetime or annual limits 
§ 2712 PHSA—Prohibition on rescissions 
§ 2713 PHSA—Coverage of preventive health services 
§ 2714 PHSA—Extension of dependent coverage 
§ 2715 PHSA—Development and utilization of uniform explanation of coverage documents and standardized definitions 
[§ 2716 PHSA—Prohibition on discrimination in favor of highly compensated individuals] 
§ 2717 PHSA—Ensuring the quality of care 
§ 2719A PHSA—Patient Protections]  
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Section 1. Short Title 
 
This Act shall be known and may be cited as the [Individual Market Health Insurance Coverage Model Act]. 
 
Section 2. Purpose and Intent 
 
The purpose and intent of this Act is [language to be added later]. 

Drafting Note: The provisions of this Act are consistent with the provisions of the federal Patient Protection and Affordable 
Care Act (ACA) Public Law 111-148), as amended by the federal Health Care and Education Reconciliation Act of 2010 
(Public Law 111-152) and, as applicable, the interim final regulations issued related to provisions of the ACA. However, 
states should be aware that the ACA’s preemption standards permit States to impose more stringent, consumer protection 
requirements. 
 
Section 3. Definitions 
 
For purposes of this Act: 
 
 A. “Beneficiary” has the meaning stated for such term under section 3(8) of the Employee Retirement Income 

Security Act of 1974 (ERISA). 

 BA. “Bona fide association” means an association that meets all of the following criteria: 
 

(1) Serves a single profession that requires a significant amount of education, training or experience, 
or a license or certificate from a state authority to practice that profession;  

 
(2) Has been actively in existence for five (5) years; 

 
(3) Has a constitution and by-laws or other analogous governing documents; 
 
(4) Has been formed and maintained in good faith for purposes other than obtaining insurance; 
 
(5) Is not owned or controlled by a carrier or affiliated with a carrier; 
 
(6) Does not condition membership in the association on any health status-related factor;  
 
(7) Has at least 1,000 members if it is a national association; 500 members if it is a state association; 

or 200 members if it is a local association; 
 
(8) All members and dependents of members are eligible for coverage regardless of any health status-

related factor; 
 
(9) Does not make health benefit plan offered through the association available other than in 

connection with a member of the association; 
 
(10) Is governed by a board of directors and sponsors annual meetings of its members; and 
 
(11) Producers only market association memberships, accept applications for membership, or sign up 

members in the professional association where the subject individuals are actively engaged in, or 
directly related to, the profession represented by the association. 

 
Drafting Note: This definition of “bona fide association” is narrower than the definition of “bona fide association” contained 
in section 2791(d)(3) of the Public Health Service Act (PHSA) because of the requirement of paragraph (1) above that the 
professional association serve a single profession. Specifically, section 2791(d)(3) of the PHSA defines “bona fide 
association,” with respect to health insurance coverage offered in a State, as an association, which: (1) has been actively in 
existence for at least 5 years; (2) has been formed and maintained in good faith for purposes other than obtaining insurance; 
(3) does not condition membership in the association on any health status-related factor relating to an individual (including an 
employee of an employer or a dependent of an employee); (4) makes health insurance coverage offered through the 
association available to all members regardless of any health status-related factor relating to such members (or individuals 
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eligible for coverage through a member); (5) does not make health insurance offered through the association available other 
than in connection with a member of the association; and (6) meets such additional requirements as may be imposed under 
state law. Because the definition of “bona fide association” contained in section 2791(d)(3) explicitly permits the States to 
impose additional requirements, the narrower definition of “bona fide association” used in this Act does not conflict or 
prevent the application of the federal law. As such, the States can elect to adopt either version of this definition.  
  
 CB. “Carrier” or “health carrier” means all entities licensed, or required to be licensed, by the Department of 

Insurance that offer health benefit plans covering eligible employees of one or more small 
employersindividuals pursuant to this Act. For the purposes of this Act, carrier includes an insurance 
company, [insert appropriate reference for a prepaid hospital or medical care plan], [insert appropriate 
reference for a fraternal benefit society], a health maintenance organization, and any other entity providing 
a plan of health insurance or health benefits subject to state insurance regulation. 

  
 D. “COBRA continuation provision” means any of the following: 
   
  (1) Section 4980B of the Internal Revenue Code of 1986 (IRC), other than subsection (f)(1) of such 

section insofar as it relates to pediatric vaccines; 
   
  (2) Part 6 of subtitle B of title I of ERISA, other than section 609 of such Act; or 
   
  (3) Title XXII of the Public Health Service Act (PHSA). 
  
 EC. “Commissioner” means the Commissioner of Insurance.  
 
Drafting Note: Use the title of the chief insurance regulatory official wherever the term “commissioner” appears. If the 
jurisdiction of certain health carriers, such as health maintenance organizations, lies with some State agency other than the 
insurance department, or if there is dual regulation, a State should add language referencing that agency to ensure the 
appropriate coordination of responsibilities.  

 
NOTE TO THE TASK FORCE: THE DEFINITION OF “CONVERTED POLICY” IN SUBSECTION D BELOW IS 
A PLACE HOLDER UNTIL ISSUES RELATED TO THE ISSUANCE OF CONVERTED POLICIES AFTER JAN. 
1, 2014 ARE RESOLVED. THE MAIN ISSUE IS WHETHER THERE IS A NEED FOR SUCH POLICIES DUE TO 
THE ACA’s GUARANTEED ISSUE AND PROHIBITION ON PREEXISTING EXCLUSION REQUIREMENTS? 
 
 FD. “Converted policy” means a health benefit plan issued pursuant to [insert reference in State law 

comparable to the Group Health Insurance Mandatory Conversion Privilege Model Act].  
 
 GE. “Covered benefits” or “benefits” mean those health care services to which an individual is entitled under 

the terms of a health benefit plan. 
 

 HF. “Covered person” means a policyholder, subscriber, or enrollee or other individual participating in a health 
benefit plan. 

 
IG. “Creditable coverage” means, with respect to an individual, health benefits or coverage provided under any 

of the following: 
 
 (1) A group health plan; 
 
 (2) A health benefit plan; 
 
 (3) Part A or Part B of Title XVIII of the Social Security Act (Medicare); 
 
 (4) Title XIX of the Social Security Act (Medicaid), other than coverage consisting solely of benefits 

under Section 1928 (the program for distribution of pediatric vaccines);  
 
 (5) Chapter 55 of Title 10, United States Code (medical and dental care for members and certain 

former members of the uniformed services, and for their dependents. For purposes of Title 10, 
U.S.C. Chapter 55, “uniformed services” means the armed forces and the Commissioned Corps of 
the National Oceanic and Atmospheric Administration and of the Public Health Service);  
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 (6) A medical care program of the Indian Health Service or of a tribal organization; 
 
 (7) A state health benefits risk pool; 
 
 (8) A health plan offered under Chapter 89 of Title 5, United States Code (Federal Employees Health 

Benefits Program (FEHBP)); 
 
 (9) A public health plan, which for purposes of this act, means a plan established or maintained by a 

state, the United States government or a foreign country or any political subdivision of a state, the 
United States government or a foreign country that provides health insurance coverage to 
individuals enrolled in the plan;  

 
 (10) A health benefit plan under Section 5(e) of the Peace Corps Act (22 U.S.C. 2504(e)); or 
 
 (11) Title XXI of the Social Security Act (State Children’s Health Insurance Program). 

  
H. Except as otherwise may be defined for purposes of section 8 of this Act, “dependent” shall be defined in 

the same manner as in [insert reference in State law defining dependent]. 
 
 JI. “Enrollee” means an individual who:  
 
  (1) Iis covered by a health benefit plan providing individual health insurance coverage; and 
 
  (2) Has paid premium for himself or herself and his or her dependents, if any, who are also covered 

under a health benefit plan providing individual health insurance coverage, and is responsible for 
continued premium payments under the terms of the health benefit plan. 

  
 KJ. (1) “Essential health benefits” has the meaning under section 1302(b) of the Federal ActPatient 

Protection and Affordable Care Act (PPACA) and applicable regulations. 
 
  (2) “Essential health benefits” include: 
 
   (a) Ambulatory patient services,  
 
   (b) Emergency services; 
 
   (c) Hospitalization; 
 
   (d) Laboratory services; 
 
   (e) Maternity and newborn care;  
 
  (f) Mental health and substance abuse disorder services, including behavioral health 

treatment; 
 
   (g) Pediatric services, including oral and vision care; 
 
   (h) Prescription drugs; 
 
   (i) Preventive and wellness services and chronic disease management; and 
 
   (j) Rehabilitative and habilitative services and devices.  
 
 LK. “Facility” means an institution providing health care services or a health care setting, including but not 

limited to hospitals and other licensed inpatient centers, ambulatory surgical or treatment centers, skilled 
nursing centers, residential treatment centers, diagnostic, laboratory and imaging centers, and rehabilitation 
and other therapeutic health settings.  
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 ML. “Family member” means with respect to an individual: 
 
  (1) A dependent of the individual; and 
 
  (2) Any other individual who is a first-degree, second-degree, third-degree or fourth-degree relative of 

the individual or an individual described in paragraph (1). 
 
NM. “Federal Act” means the federal Patient Protection and Affordable Care Act (Public Law 111-148), as 

amended by the federal Health Care and Education Reconciliation Act of 2010 (Public Law 111-152), and 
any amendments thereto, or regulations or guidance issued under, those Acts. 

 
 N. (1) “Genetic information” means, with respect to any individual, information about: 
 
   (a) The individual’s genetic tests; 
 
   (b) The genetic tests of the individual’s family members; and 
 
   (c) The manifestation of a disease or disorder in family members of the individual. 
 
  (2) (a) “Genetic information” includes, with respect to any individual, any request for, or receipt 

of, genetic services, or participation in clinical research which includes genetic services, 
by the individual or any family member of the individual. 

 
   (b) Any reference to genetic information concerning an individual or family member of an 

individual who is a pregnant woman, includes genetic information of any fetus carried by 
the pregnant woman, or with respect to an individual or family member of the individual 
utilizing reproductive technology, includes genetic information of any embryo legally 
held by an individual or family member. 

 
  (3) “Genetic information” does not include information about the sex or age of any individual. 
 
 O. “Genetic services” means: 
 
  (1) A genetic test; 
 
  (2) Genetic counseling, including obtaining, interpreting or assessing genetic information; or 
 
  (3) Genetic education. 
 
 P. (1) “Genetic test” means an analysis of human DNA, RNA, chromosomes, proteins or metabolites 

that detect genotypes, mutations or chromosomal changes. 
 
  (2) “Genetic test” does not mean: 
 
   (a) An analysis of proteins of proteins or metabolites that does not detect genotypes, 

mutations or chromosomal changes; or 
 
   (b) An analysis of proteins or metabolites that is directly related to a manifested disease, 

disorder or pathological condition that could reasonably be detected by a health care 
professional with appropriate training and expertise in the field of medicine involved. 

  
 OQ. “Grandfathered health plan coverage” means coverage provided by a health carrier in which an individual 

was enrolled on March 23, 2010 for as long as it maintains that status in accordance with federal 
regulations.  

 
 R. “Group health plan” means a policy, contract, certificate or agreement offered or issued by a health carrier 

to an employer or group to provide, deliver, arrange for, pay for or reimburse any of the costs of health care 
services. 
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 PS. (1) “Health benefit plan” means a policy, contract, certificate or agreement offered or issued by a 
health carrier to provide, deliver, arrange for, pay for or reimburse any of the costs of health care 
services.  

 
Drafting Note: The Federal Act uses the terms “health plan” and “health insurance coverage.” “Health benefit plan,” as 
defined above, is intended to be consistent with the definition of “health insurance coverage” contained in Title XXVII of the 
Public Health Service Act, as enacted by the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and 
amended by the Federal Act. 
 

(2) “Health benefit plan” does not include: 
 
  (a) Coverage only for accident, or disability income insurance, or any combination thereof; 
 
  (b) Coverage issued as a supplement to liability insurance;  
 
  (c) Liability insurance, including general liability insurance and automobile liability 

insurance; 
 
  (d) Workers’ compensation or similar insurance;  
 
  (e) Automobile medical payment insurance; 
 
  (f) Credit-only insurance; 
 
  (g) Coverage for on-site medical clinics; or 
 
  (h) Other similar insurance coverage, specified in federal regulations issued pursuant to Pub. 

L. No. 104-191, under which benefits for health care services are secondary or incidental 
to other insurance benefits.   

 
  (3) “Health benefit plan” does not include the following benefits if they are provided under a separate 

policy, certificate or contract of insurance or are otherwise not an integral part of the plan: 
 
  (a) Limited scope dental or vision benefits; 
 
  (b) Benefits for long-term care, nursing home care, home health care, community-based care, 

or any combination thereof; or 
 
  (c) Other similar, limited benefits specified in federal regulations issued pursuant to Pub. L. 

No. 104-191. 
 
  (4) “Health benefit plan” does not include the following benefits if the benefits are provided under a 

separate policy, certificate or contract of insurance, there is no coordination between the provision 
of the benefits and any exclusion of benefits under any group health plan maintained by the same 
plan sponsor, and the benefits are paid with respect to an event without regard to whether benefits 
are provided with respect to such an event under any group health plan maintained by the same 
plan sponsor: 

 
   (a) Coverage only for a specified disease or illness; or 
 
   (b) Hospital indemnity or other fixed indemnity insurance. 
  
  (5) “Health benefit plan” does not include the following if offered as a separate policy, certificate or 

contract of insurance: 
 
   (a) Medicare supplemental health insurance as defined under section 1882(g)(1) of the Social 

Security Act; 
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   (b) Coverage supplemental to the coverage provided under chapter 55 of title 10, United 
States Code (Civilian Health and Medical Program of the Uniformed Services 
(CHAMPUS)); or 

 
   (c) Similar supplemental coverage provided to coverage under a group health plan. 
  

QT. “Health care professional” means a physician or other health care practitioner licensed, accredited or 
certified to perform specified health care services consistent with State law. 

 
Drafting Note: States may wish to specify the licensed health professionals to whom this definition may apply (e.g., 
physicians, psychologists, nurse practitioners, etc.). This definition applies to individual health professionals, not “corporate 
persons.” 

 
RU. “Health care provider” or “provider” means a health care professional or facility. 
 
SV. “Health care services” means services for the diagnosis, prevention, treatment, cure or relief of a medical 

condition, illness, injury or disease. 
 
TW. “Health maintenance organization” means a person that undertakes to provide or arrange for the delivery of 

health care services to covered persons on a prepaid basis, except for a covered person’s responsibility for 
copayments, coinsurance or deductibles. 

 
UX. “Health status-related factor” means any of the following factors: 
 

(1) Health status; 
 
(2) Medical condition, including both physical and mental illnesses; 
 
(3) Claims experience; 
 
(4) Receipt of health care services; 
 
(5) Medical history; 
 
(6) Genetic information; 
 
(7) Evidence of insurability, including conditions arising out of acts of domestic violence and 

participation in activities such as motorcycling, snowmobiling, all-terrain vehicle riding, 
horseback riding, skiing and other similar activities;  

 
(8) Disability; or 
 
(9) Any other health status-related factor determined appropriate by the Secretary. 
 

NOTE TO THE TASK FORCE: THE DEFINITION OF “INDIVIDUAL HEALTH BENEFIT PLAN” IN 
SUBSECTION Y BELOW WAS TAKEN FROM THE INDIVIDUAL HEALTH INSURANCE PORTABILITY 
MODEL ACT (#37). IS THIS DEFINITION NEEDED, PARTICULARLY AS TO ITS REFERENCE TO A 
CONVERTED POLICY, IN LIGHT OF THE ACA? CAN THE CONCEPT OF THE DEFINITION BE FOLDED 
INTO THE DEFINITION OF “HEALTH BENEFIT PLAN” FOUND IN SUBSECTION S? 

 
 VY. (1) “Individual health benefit plan” means: 

 
 (a) A health benefit plan other than a converted policy or a professionalbona fide 

association plan for individuals and their dependents; and 
 
 (b) A certificate issued to an enrolleea policyholder that evidences coverage under a policy 

or contract issued to a trust or association or other similar grouping of individuals, 
regardless of the situs of delivery of the policy or contract, if the enrolleepolicyholder 

Comment [p1]: The treatment of bona fide 
associations is very confusing to me in this model. I 
thought the only exceptions that they have to 
individual market rules under the PPACA are in the 
context of guaranteed availability: you have to be a 
member of the association to buy the policy, and 
when your membership ends, the policy can 
terminate. Otherwise, they are regulated as part of 
the individual market (if they are sold to 
individuals.) This section and the earlier definition 
make it look like they aren’t part of the individual 
market, and later, it looks like GINA doesn’t apply 
to them (because it cross references “individual 
health benefit plan” in the model) – I don’t think this 
is right. 
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pays the premium and is not being covered under the policy or contract pursuant to 
continuation of benefits provisions applicable under federal or state law. 

 
(2) “Individual health benefit plan” shall not include a certificate issued to an enrolleea policyholder 

that evidences coverage under a professionalbona fide association plan. 
 

Drafting Note: In reforming the individual health insurance market, it is important that state insurance departments have 
jurisdiction over policies sold to individuals through trusts or associations sitused outside the state. Paragraph (1)(b) 
clarifies that if the certificate holder lives within the state and pays the premium for the policy, that policy is an individual 
health benefit plan subject to this Act, even if the policy was marketed or purchased through an out-of-state trust or 
association. [Also, under Section 4D, the commissioner has specific injunctive authority to enforce the provisions of this 
Act.] 
 
 WZ. “Individual health insurance coverage” means health insurance coverage offered to individuals in the 

individual market, but does not include short-term limited duration insurance.  
 
 XAA. “Individual market” means the market for health insurance coverage offered to individuals other than in 

connection with a group health plan.  
 
YBB. “Network plan” means a health benefit plan issued by a health carrier under which the financing and 

delivery of health care services, including items and services paid for as medical care, are provided, in 
whole or in part, through a defined set of providers under contract with the carrier. 

 
Z. “Participant” has the meaning given such term under section 3(7) of ERISA.  
 
AACC. “Person” means an individual, a corporation, a partnership, an association, a joint venture, a joint stock 

company, a trust, an unincorporated organization, any similar entity, or any combination of the foregoing. 
 
BBDD. (1) “Preexisting condition exclusion” means, with respect to coverage, a limitation or exclusion of 

benefits relating to a condition based on the fact that the that exists prior to condition was present 
before the enrollment date of the coverage, whether or not any medical advice, diagnosis, care or 
treatment was recommended or received before such date.  

 
(2) Genetic information shall not be treated as a condition under paragraph (1) for which a preexisting 

condition exclusion may be imposed in the absence of a diagnosis of the condition related to the 
information. 

 
EE. “Policyholder” means an individual who has paid premium for himself or herself and his or her dependents, 

if any, who are also covered under a health benefit plan providing individual health insurance coverage, 
and is responsible for continued premium payments under the terms of the health benefit plan. 

 
CCFF. “Premium” means all moneys paid by an enrolleea policyholder as a condition of receiving individual 

health insurance coverage from a health carrier, including any fees or other contributions associated with 
the health benefit plan. 

 
DDGG. “Producer” means [incorporate reference to definition in State law for licensing producers]. 
 

Drafting Note: States that have not adopted the NAIC Producer Licensing Model should substitute the term “agent” or 
“broker” for the term “producer,” as appropriate. 

 
 EEHH. (1) “Rescission” means a cancellation or discontinuance of coverage under a health benefit plan that 

has a retroactive effect.  
 
  (2) “Rescission” does not include:  
 
   (a) Aa cancellation or discontinuance of coverage under a health benefit plan if: 
 
   (i)(a) The cancellation or discontinuance of coverage has only a prospective effect; or 
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   (ii)(b) The cancellation or discontinuance of coverage is effective retroactively to the 
extent it is attributable to a failure to timely pay required premiums or 
contributions towards the cost of coverage; or 

 
  (b) When the health benefit plan covers only active employees and, if applicable, dependents 

and those covered under continuation coverage provisions, the employee pays no 
premiums for coverage after termination of employment and the cancellation or 
discontinuance of coverage is effective retroactively back to the date of termination of 
employment due to a delay in administrative record-keeping. 

 
FFII. “Secretary” means the Secretary of the federal Department of Health and Human Services.  
 

 GGJJ. “Underwriting purposes” means: 
 
  (1) Rules for, or determination of, eligibility including enrollment and continued eligibility for 

benefits under the health benefit plan;  
 
  (2) The computation of premium or contribution amounts under the health benefit plan; 
 
  (3) The application of any preexisting condition exclusion under the health benefit plan; and 
 
  (4) Other activities related to the creation, renewal or replacement of a contract of individual health 

insurance coverage. 
 
 HHKK. “Waiting period” means, with respect to a health benefit plan related to individual health insurance 

coverage, and an individual who is a potential participant or beneficiary in the plancovered person under 
the plan, the period that must pass with respect to the individual before the individual is eligible to be 
covered for benefits under the terms of the plan.  

 
Section 4. Applicability and Scope 
 
 A. Subject to subsection B, this Act shall apply to health carriers offering health benefit plans providing 

individual health insurance coverage in this State. 
 
 B. Except as provided in [this is a placeholder for carving out specific sections of this Act that may not apply 

to grandfathered plans].  

Drafting Note: The provisions of this Act are consistent with the provisions of the federal Patient Protection and Affordable 
Care Act (ACA) and, as applicable, the interim final regulations issued related to provisions of the ACA. However, states 
should be aware that the Affordable Care Act’s preemption standards permit States to impose more stringent, consumer 
protection requirements. 
 

B. Except for sections 7, 8, 10C, 11A(1), 12, 17, 18 and 19 of this Act and to the extent provisions of other 
sections in this Act were in effect pursuant to Pub. L. No. 104-191 (HIPAA) and Pub. L. No. 110-233 
(GINA) prior to the effective date of the Federal Act, this Act does not apply to any grandfathered health 
plan coverage. 

 
Drafting Note: Generally, section 1251 of the ACA exempts from most reforms in Subtitles A and C of Title 1 of the ACA, 
except as specifically provided by the statute and any applicable regulations, any coverage in which an individual was 
enrolled as of March 23, 2010, the date on which the ACA was signed into law. This coverage is known as “grandfathered 
plan coverage.” However, section 1251 of the ACA specifically applies certain provisions of the ACA from which such 
coverage would otherwise be exempt. In addition, as provided in the interim final regulations on grandfathered plans (26 
CFR 54.9815-1251T, 29 CFR 2590.715-1251 and 45 CFR 147.140), as published in the Federal Register June 17, 2010, 
some provisions of subtitles A and C of title I of the ACA continue to apply to all grandfathered health plans and some 
provisions continue to apply only to grandfathered health plans that are group health plans. Specifically, grandfathered plans 
must continue to comply with the requirements of the PHSA, ERISA and the Internal Revenue Code (IRC) that were 
applicable prior to changes enacted by the ACA, except to the extent supplanted by changes made by the ACA. Therefore, 
the Health Insurance Portability and Accountability Act of 1996 (HIPAA) portability and nondiscrimination requirements 
and the Genetic Information Nondiscrimination Act of 2008 (GINA) requirements applicable prior to the effective date of the 
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ACA continue to apply to grandfathered health plans. The following table lists the new health coverage reforms in part A of 
title XXVII of the PHSA, as amended by the ACA that apply to grandfathered health plan coverage: 

 
List of New Health Coverage Reform ACA Provisions That Apply to Grandfathered Health Plan Coverage 

 
PHSA Statutory Provisions Application to Grandfathered Health Plan Coverage 

 
§2704 of the PHSA—Prohibition of preexisting condition 
exclusion or other discrimination based on health status. 

 
Applicable to grandfathered group health plans and group 
health insurance coverage. 
Not applicable to grandfathered individual health insurance 
coverage. 
 

§2708 of the PHSA—Excessive waiting periods. 
 

Applicable to grandfathered health plan coverage. 

§2711 of the PHSA—No lifetime or annual limits. Lifetime limits applicable to grandfathered health plan 
coverage. 
Annual limits applicable to grandfathered group health plans 
and group health insurance coverage; not applicable to 
grandfathered individual health insurance coverage. 
 

§2712 of the PHSA—Prohibition on rescissions. Applicable to grandfathered health plan coverage. 
 

§2714 of the PHSA—Extension of dependent coverage until 
age 26. 

Applicable to grandfathered health plan coverage. For a 
group health plan or group health insurance coverage that is a 
grandfathered health plan for plan years beginning before 
Jan. 1, 2014, §2714 of the PHSA is applicable in the case of 
an adult child only if the adult child is not eligible for other 
employer-based health plan coverage. 
 

§2715 of the PHSA—Development and utilization of 
uniform explanation of coverage documents and standardized 
definitions. 
 

Applicable to grandfathered health plan coverage. 

§2718 of the PHSA—Bringing down the cost of health care 
coverage (for insured coverage). 

Applicable to insured grandfathered health plan coverage. 

 
Section 5. Restrictions Relating to Premium Rates 
 
 A. (1) With respect to the premium rates charged by a health carrier offering a health benefit plan 

providing individual health insurance coverage in the individual market subject to this Act, the 
carrier shall develop its premium rates based on the following and only vary the premium rates 
with respect to the particular plan or coverage only by:  

 
   (a) Whether the plan or coverage covers an individual or family; 
 
 (b) Rating area, as each state is required to establish in accordance with section 2701(a)(2) of 

the Public Health Service Act (PHSA);  
 
   (c) Age, except that the rate shall not vary by more than 3 to 1 for adults; and 
 
   (d) Tobacco use, except that the rate shall not vary by more than 1.5 to 1. 
 
 (2) A premium rate shall not vary by with respect to any particular health benefit plan or individual 

health insurance coverage by any other factor not described in paragraph (1).   
 
 (3) With respect to family coverage under a health benefit plan providing individual health insurance 

coverage, the rating variations permitted under paragraph (1)(c) and (d) shall be applied based on 
the portion of the premium that is attributable to each family member covered under the plan. 
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B. The premium charged with respect to any particular health benefit plan or individual health insurance 
coverage shall not be adjusted more frequently than annually except that the premium rates may be 
changed to reflect: 

 
(1) Changes to the family composition of the enrolleepolicyholder; or 
 
(2) Changes to the health benefit plan requested by the enrolleepolicyholder. 

 
C. The commissioner may establish regulations to implement the provisions of this section and to assure that 

rating practices used by health carriers are consistent with the purposes of this Act, including regulations 
that prescribe the manner in which geographic territories are designated by all carriers. 

 
D. In connection with the offering for sale of individual health insurance coverage under this Act, a health 

carrier shall make a reasonable disclosure, as part of its solicitation and sales materials, of all of the 
following: 

 
(1) The provisions of the coverage concerning the carrier’s right to change premium rates and the 

factors that may affect changes in premium rates; and 
 

Drafting Note: States should be aware that the requirement that health carriers disclose the information described in 
paragraph (1) above is required under section 2709 of the PHSA. However, States may not require that this information be 
provided in the summary of benefits and coverage (SBC) required under section 2715 of the PHSA and the federal 
regulations implementing that section. 
 

(2) A listing of and descriptive information, including benefits and premiums, about all health benefit 
plans offered by the carrier that provide individual health insurance coverage and the availability 
of the plans for which the individual is qualified. 

 
E. (1) Each health carrier shall maintain at its principal place of business a complete and detailed 

description of its rating practices and renewal underwriting practices, including information and 
documentation that demonstrate that its rating methods and practices are based upon commonly 
accepted actuarial assumptions and are in accordance with sound actuarial principles. 

 
(2) Each health carrier shall file with the commissioner annually on or before March 15, an actuarial 

certification certifying that the carrier is in compliance with this Act and that the rating methods of 
the carrier are actuarially sound. The certification shall be in a form and manner, and shall contain 
such information, as specified by the commissioner. A copy of the certification shall be retained 
by the carrier at its principal place of business. 

 
(3) (a) A health carrier shall make the information and documentation described in paragraph (1) 

available to the commissioner upon request.  
 
 (b) Except in cases of violations of this Act, the information shall be considered proprietary 

and trade secret information and shall not be subject to disclosure by the commissioner to 
persons outside of the Department except as agreed to by the health carrier or as ordered 
by a court of competent jurisdiction. 

 
Section 6. Guaranteed Availability of Individual Health Insurance Coverage 
 
 A. Subject to subsections B-D, each health carrier that offers a health benefit plan providing individual health 

insurance coverage in this State shall issue any applicable health benefit plan to any eligible individual that 
applies for such plan and agrees to make the required premium payments and to satisfy the other reasonable 
provisions of the health benefit plan not inconsistent with this Act.  

 
 B. (1) A health carrier described under subsection A may restrict enrollment in coverage described in 

subsection A to open or special enrollment periods. 
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 (2) A health carrier described under subsection A shall, in accordance with regulations established by 
the Secretary, establish special enrollment periods for qualifying events and as provided in section 
9B of this Act.  

 
C. (1) Subject to paragraph (3), a health carrier with respect to coverage offered through a network plan 

shall not be required to offer coverage under that plan or accept applications for that plan pursuant 
to Subsection A in the case of the following:  

 
(a) To an individual, when the individual does not live, work or reside within the carrier’s 

established geographic service area for such network plan; or  
 

(b) Within the geographic service area for such network plan where the carrier reasonably 
anticipates, and demonstrates to the satisfaction of the commissioner, that it will not have 
the capacity within its established geographic service area to deliver service adequately to 
any additional individuals because of its obligations to existing enrollees. 

 
(2) A health carrier that cannot offer coverage pursuant to paragraph (1)(c)(1)(b) may not offer 

coverage in the individual market in the applicable geographic service area to new individuals or 
to any enrollees until the later of 180 days following each such refusal or the date on which the 
carrier notifies the commissioner that it has regained capacity to deliver services. 

 
(3) A health carrier shall apply the provisions of this subsection uniformly to all individuals without 

regard to the claims experience of those individuals and their dependents or any health status-
related factor relating to such individuals and their dependents.  

 
D. (1) A health carrier described under subsection A shall not be required to provide coverage if:  

 
(a) For any period of time the carrier demonstrates and the commissioner determines, the 

carrier does not have the financial reserves necessary to underwrite additional coverage; 
and 

 
(b) The carrier is applying this subsection uniformly to all individuals in the individual 

market in this state consistent with applicable state law and without regard to the claims 
experience of an individual and their dependents or any health status-related factor 
relating to such individual and their dependents. 

 
(2) A health carrier that denies coverage in accordance with paragraph (1) may not offer coverage in 

the individual market in this State for the later of: 
 

(a) A period of 180 days after the date the coverage is denied; or 
 

(b) Until the carrier has demonstrated to the commissioner that it has sufficient financial 
reserves to underwrite additional coverage. 

 
Drafting Note: States may apply the provisions of paragraph (2) on a service-area-specific basis. 

 
 E. This section shall not be construed to require that a health carrier offering health benefit plans only in 

connection with group health plans or through one or more bona fide associations, or both, offer coverage 
in the individual market. 

 
Section 7. Guaranteed Renewability of Individual Health Insurance Coverage 
 

A. Except as provided in this section, a health carrier offering heath benefit plans providing individual health 
insurance coverage in this State subject to this Act shall renew or continue in force the coverage, at the 
option of the enrolleepolicyholder. 

 
B. A health carrier may nonrenew or discontinue coverage under a health benefit plan subject to this Act if: 
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(1) The enrolleepolicyholder has failed to pay premiums or contributions in accordance with the terms 
of the health benefit plan or the carrier has not received timely premium payments;  

 
(2) The enrolleepolicyholder or the enrollee’spolicyholder’s representative has performed an act or 

practice that constitutes fraud or made an intentional misrepresentation of material fact under the 
terms of coverage;  

 
(3) The carrier elects to cease offering individual health insurance coverage in this State in accordance 

with subsection D and applicable State law; 
 
(4) In the case of a health carrier that offers coverage through a network plan, the enrolleepolicyholder 

no longer lives or resides within the carrier’s established geographic service area and the carrier 
would deny enrollment in the plan pursuant to section 6C(1)(b) of this Act;  

 
(5) The commissioner: 

 
(a) Finds that the continuation of the coverage would not be in the best interests of the 

enrolleescovered persons or would impair the carrier’s ability to meet its contractual 
obligations; and 

 
(b) Assists affected enrolleescovered persons in finding replacement coverage;  

 
(6) In the case of health benefit plans that are made available in the individual market only through 

one or more bona fide associations, the membership of an enrolleea policyholder in the association 
on the basis of which the coverage is provided ceases, provided the coverage is terminated under 
this paragraph uniformly without regard to any health status-related factor relating to any 
enrolleecovered person; or 

 
(7) The commissioner finds that the product form is obsolete and is being replaced with comparable 

coverage and the carrier decides to discontinue offering that particular type of health benefit plan 
(obsolete product form) in the State’s individual market if the carrier: 

 
(a) Provides advance notice of its decision under this paragraph to the commissioner in each 

state in which it is licensed; 
 
(b) Provides notice of the decision not to renew coverage at least 180 days prior to the 

nonrenewal of any health benefit plans to: 
 

(i) All affected enrolleespolicyholders; and 
 
(ii) The commissioner in each State in which an affected enrolleepolicyholder is 

known to reside, provided the notice sent to the commissioner under this 
subparagraph is sent at least three (3) working days prior to the date the notice is 
sent to the affected enrolleespolicyholders; 

 
(c) Offers to each enrollee issued that particular type of health benefit plan (obsolete product 

form) the option to purchase all other health benefit plans currently being offered by the 
carrier in the individual market in the State; and 

 
(d) In exercising this option to discontinue that particular type of health benefit plan 

(obsolete product form) and in offering the option of coverage pursuant to subparagraph 
(c) of this paragraph acts uniformly without regard to the claims experience of those 
enrolleescovered persons or any health status-related factor relating to any enrollee or 
beneficiariescovered person who may become eligible for coverage. 

 
C. In any case in which a health carrier decides to discontinue offering a particular type of health benefit plan 

of individual health insurance coverage, the health carrier may discontinue coverage in accordance with 
applicable State law only if the carrier: 
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 (1) Provides advance notice of its decision under this subsection to the commissioner in each State in 
which it is licensed;  

 
 (2) Provides notice of the decision not to renew coverage at least 180 days prior to the nonrenewal of 

the health benefit plan to: 
 
(a) All affected enrolleespolicyholders; and  
 
(b) The commissioner in each State in which an affected enrolleepolicyholder is known to 

reside, provided the notice to the commissioner under this subparagraph is sent at least 
three (3) working days prior to the date the notice is sent to the affected 
enrolleespolicyholders; 

 
(3) Offers to each enrolleepolicyholder issued that particular type of health benefit plan the option to 

purchase all other health benefit plans providing individual health insurance coverage currently 
being offered by the carrier in the State; and 
 

 (4) In exercising this option to discontinue that particular type of health benefit plan and in offering 
the option of coverage pursuant to paragraph (3) acts uniformly without regard to the claims 
experience of those enrolleespolicyholders or any health status-related factor relating to any 
enrolleepolicyholder or dependent of an enrollees policyholder or enrollees and their dependents 
covered or new enrolleespolicyholders and their dependents who may become eligible for 
coverage. 

D. (1) In any case in which a health carrier elects to discontinue offering health insurance coverage under 
health benefit plans in the individual market, or all markets, in the State, the carrier may 
discontinue such coverage only in accordance with applicable State law and if: 

 
  (a) The carrier provides advance notice of its decision under this paragraph to the 

 commissioner in each State in which it is licensed; and 
 
(b) Provides notice of the decision not to renew coverage at least 180 days prior to the 

nonrenewal of any health benefit plans to: 
 

(i) All affected enrolleespolicyholders; and 
 
(ii) The commissioner in each State in which an affected enrolleepolicyholder is 

known to reside, provided the notice sent to the commissioner under this 
subparagraph is sent at least three (3) working days prior to the date the notice is 
sent to the affected enrolleespolicyholders. 

 
 (2) In the case of a discontinuance under paragraph (1), the health carrier shall be prohibited from 

writing new business in the market in this State for a period of five (5) years beginning on the date 
the carrier ceased offering new coverage in this State. 

 
(3) In the case of a discontinuance under paragraph (1), the health carrier, as determined by the 

commissioner, may renew its existing business in the market in the State or may be required to 
nonrenew all of its existing business in the market in the State. 

 
E. In the case of a health carrier doing business in one established geographic service area of the State, the 

provisions of this section shall apply only to the carrier’s operations in that service area. 
 

Section 8. Extension of Dependent Coverage 
 
 A. A health carrier that makes available dependent coverage of children shall make that coverage available for 

children until attainment of twenty-six (26) years of age.  
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 B. (1) With respect to a child who has not attained twenty-six (26) years of age, a health carrier shall not 
define dependent for purposes of eligibility for dependent coverage of children other than the 
terms of a relationship between a child and the enrolleepolicyholder. 

 
 (2) (a) A health carrier shall not deny or restrict coverage for a child who has not attained 

twenty-six (26) years of age based on a factor, such as the presence or absence of the 
child’s financial dependency upon the participantpolicyholder or any other person, 
residency with the participantpolicyholder or with any other person, marital status, 
student status, employment or any combination of those factors.  

 
 (b) In addition to subparagraph (a) of this paragraph, a health carrier shall not deny or restrict 

coverage of a child based on eligibility for other coverage. 
 
 C. Nothing in this section shall be construed to require a health carrier to make coverage available for the 

child of a child receiving dependent coverage, unless the grandparent becomes the legal guardian or 
adoptive parent of that grandchild. 

 
 D. The terms of coverage in a health benefit plan offered by a health carrier providing dependent coverage of 

children cannot vary based on age except for children who are twenty-six (26) years of age or older. 
 
Drafting Note: For purposes of this section, there is no definition of “dependent” in this section. Section 152(f)(1) of the 
Internal Revenue Code defines “child” as including only sons, daughters, stepchildren, adopted children, including children 
placed for adoption and foster children. Some states have defined “dependent” similarly, while others have not. In defining 
“dependent,” States should keep in mind that the intent of the ACA is to require the availability of dependent coverage of 
children until the child reaches age 26 and that coverage cannot be conditioned based on certain dependency factors, such 
support, residency, student status or marital status. 
 
Section 9. Prohibition of Preexisting Condition Exclusions; Special Enrollment Periods 
 
 A. Health carriers offering health benefit plans providing individual health insurance coverage shall not 

impose any preexisting condition exclusion with respect to such coverage. 
 
 B. (1) A health carrier described in subsection A that makes coverage available under a health benefit 

plan with respect to a dependent of an individual shall provide for a dependent special enrollment 
period described in paragraph (2) during which the dependent in the case of the birth or adoption 
of a child or the spouse of the individual may be enrolled as a dependent of the individual if the 
spouse is otherwise eligible for coverage if the individual becomes a dependent of the enrollee 
through marriage, birth or adoption or placement for adoption.  

 
 (2) The special enrollment period for individuals that meet the provisions of paragraph (1) shall be a 

period of not less than thirty (30) days and begins on the later of: 
 
   (a) The date dependent coverage is made available; or 
 
 (b) The date of the marriage, birth or adoption or placement for adoption described in 

paragraph (1)(b).  
 
 (3) If an individual seeks to enroll a dependent during the first thirty (30) days of the dependent 

special enrollment period described under paragraph (2), the coverage of the dependent shall be 
effective: 

 
 (a) In the case of marriage, not later than the first day of the first month beginning after the 

date the completed request for enrollment is received; 
 
   (b) In the case of a dependent’s birth, as of the date of birth; and 
 
 (c) In the case of a dependent’s adoption or placement for adoption, the date of the adoption 

or placement for adoption. 
 

Comment [p6]: A number of other events qualify 
for special enrollment periods in the exchange. At 
least in a drafting note if not in the model itself, you 
may want to suggest that they apply to all plans. 
Also, states should consider establishing special 
enrollment for people affected by a market pull-out 
per section 7 C. Otherwise, enrollees may be forced 
into a replacement plan that doesn’t fit their needs or 
left uninsured until the next open enrollment period. 
Here are some other qualifying events that you might 
consider:  
Loss of employer-based coverage or 
Medicaid/CHIP/Basic Health; 
Move to a new service area; 
Erroneous enrollment in a different plan. 
Loss of dependent status 
Court-ordered support. 
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Section 10. Prohibition on Discrimination Based on Health Status; Genetic Testing 
 
 A. A health carrier offering health benefit plans providing individual health insurance coverage in this State 

shall not establish rules for eligibility, including continuing eligibility, of any individual to enroll under the 
terms of coverage based on any health status-related factor in relation to the individual or dependent of the 
individual.  

 
 B. (1) A health carrier described in subsection A shall not require any individual as a condition of 

enrollment or continued enrollment under a health benefit plan to pay a premium or contribution 
that is greater than such premium or contribution for a similarly situated individual enrolled in the 
plan on the bases of any health status-related factor in relation to the individual or to an individual 
enrolled under the plan as a dependent of the individual. 

 
 (2) Nothing in paragraph (1) may be construed to restrict the amount that an individual may be 

charged for individual health insurance coverage. 
 
 C. (1) A health carrier offering health benefit plans providing individual health insurance coverage in 

this State shall not establish rules for the eligibility, including continued eligibility of any 
individual to enroll for coverage under an individual health benefit plan based on genetic 
information. 

 
 (2) Nothing in paragraph (1) or in subsection G(1) and (2) shall be construed to preclude the health 

carrier from establishing rules for eligibility for an individual to enroll for health insurance 
coverage based on the manifestation of a disease or disorder in that individual or in a family 
member of the individual where the family member is covered the plan that covers the individual. 

 
 D. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not adjust premium or contribution amounts for an individual on the basis of genetic information 
concerning the individual or a family member of the individual. 

 
 (2) Nothing in paragraph (1) or in subsection G(1) and (2) shall be construed to preclude the health 

carrier from adjusting premium or contribution amounts for an individual on the basis of a 
manifestation of a disease or disorder in that individual or in a family member of the individual 
where the family member is covered under the plan that covers the individual. In such case, the 
manifestation of a disease or disorder in one individual cannot also be used as genetic information 
about other individuals covered under the plan issued to the individual and to further increase 
premium or contribution amounts. 

 
 E. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not on the basis of genetic information impose any preexisting condition exclusion with respect to 
coverage under the plan.  

 
 (2) Nothing in paragraph (1) or in subsection G(1) and (2) shall be construed to preclude the health 

carrier from imposing any preexisting condition exclusion for an individual with respect to 
coverage under the plan on the basis of a manifestation of a disease or disorder of the individual. 

 
 F. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not request or require an individual or a family member of an individual to undergo a genetic test. 
 
 (2) Paragraph (1) shall not be construed to limit the authority of a health care professional who is 

providing health care services to an individual to request that the individual undergo a genetic test. 
 
 (3) (a) Nothing in paragraph (1) shall be construed to preclude the health carrier from obtaining 

and using the results of a genetic test in making a determination regarding payment (as 
that term is defined for purposes of applying the regulations promulgated by the 
Secretary under part C of title XI of the Social Security Act and section 264 of HIPAA, 
as may be revised from time to time) consistent with subsections C and E. 

 

Comment [p7]: Delete! Health underwriting isn’t 
allowable. 

Comment [p8]: Delete!!! This isn’t allowable. 

Comment [p9]: Delete. 

Comment [p10]: Clarify – is this to determine if 
payment of a particular service is medically 
necessary? It might be helpful to briefly summarize 
instead of just cross-referencing. 
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  (b) For purposes of subparagraph (a) of this paragraph, the health carrier may request only 
the minimum amount of information necessary to accomplish the intended purpose. 

 
 (4) Notwithstanding paragraph (1), the health carrier may request, but not require, that an individual 

or a family member of the individual undergo a genetic test if each of the following conditions is 
met: 

 
  (a) The request is made pursuant to research that complies with part 46 of title 45, Code of 

Federal Regulations or equivalent federal regulations and any applicable State or local 
law or regulations for the protection of human subjects in research; 

 
  (b) The carrier clearly indicates to each individual, or in the case of a minor child, to the 

legal guardian of the child, to whom the request is made that: 
 
   (i) Compliance with the request is voluntary; and 
 
   (ii) Noncompliance will have no effect on enrollment status or premium or 

contribution amounts; 
 
  (c) No genetic information collected or acquired under this paragraph shall be used for 

underwriting purposes; 
 
  (d) The carrier notifies the Secretary in writing that the carrier is conducting activities 

pursuant to the exception provided in this paragraph, including a description of the 
activities conducted; and 

 
  (e) The carrier complies with such other conditions as the Secretary may by regulation 

require for activities conducted under this paragraph. 
 
 G. (1) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not request, require or purchase genetic information for underwriting purposes. 
 
 (2) A health carrier offering health benefit plans providing individual health insurance coverage shall 

not request, require or purchase genetic information with respect to any individual prior to the 
individual’s enrollment under the plan in connection with such enrollment. 

 
 (3) If the health carrier obtains genetic information incidental to the requesting, requiring or 

purchasing of other information concerning any individual, such request, requirement or purchase 
shall not be considered a violation of paragraph (2) if such request, requirement or purchase is not 
in violation of paragraph (1). 

 
 H. Any reference in this section to genetic information concerning an individual or family member of an 

individual shall: 
 
 (1) With respect to the individual or family member of an individual who is a pregnant woman, 

include genetic information of any fetus carried by the pregnant woman; and 
 
 (2) With respect to an individual or family member utilizing an assisted reproductive technology, 

include genetic information of any embryo legally held by the individual or family member. 
 
Section 11. Prohibition on Lifetime and Annual Limits 
  
 A. (1) Except as provided in subsection B, health carriers offering health benefit plans providing 

individual health insurance coverage shall not establish a lifetime limit on the dollar amount of 
essential health benefits for any individual.  

 
  (2) (a) Except as provided in subparagraph (b) of this paragraph and subsections B and C, a 

health carrier shall not establish any annual limit on the dollar amount of essential health 
benefits for any individual. 
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 (b) A health flexible spending arrangement (FSA), as defined in section 106(c)(2) of the 

Internal Revenue Code, a medical savings account (MSA), as defined in section 220 of 
the Internal Revenue Code, and a health savings account (HSA), as defined in section 223 
of the Internal Revenue Code are not subject to the requirements of subparagraph (a) of 
this paragraph. 

 
 B. The provisions of subsection A shall not prevent a health carrier from placing annual or lifetime dollar 

limits for any individual on specific covered benefits that are not essential health benefits to the extent that 
such limits are otherwise permitted under applicable federal or State law. 

 
 C. Nothing in this section prohibits a health carrier from excluding all benefits for a given condition, as 

otherwise permitted under federal or State law.  
 
Section 12. Prohibition on Rescissions of Coverage 
 
 A. (1) A health carrier shall not rescind coverage under a health benefit plan with respect to an 

individual, including family coverage in which the individual is included, after the individual is 
covered under the plan, unless: 

 
   (a) The individual or a person seeking coverage on behalf of the individual, performs an act, 

practice or omission that constitutes fraud; or 
 
   (b) The individual makes an intentional misrepresentation of material fact, as prohibited by 

the terms of the plan or coverage.  
 
  (2) For purposes of paragraph (1)(a), a person seeking coverage on behalf of an individual does not 

include a producer or employee or authorized representative of the health carrier. 
 
 B. A health carrier shall provide at least thirty (30) days advance written notice to each individual who would 

be affected by the proposed rescission of coverage before coverage under the plan may be rescinded in 
accordance with subsection A regardless of whether the rescission applies to the entire group in the case of 
family coverage or only to the enrolleepolicyholder.  

 
 C. The provisions of this section apply regardless of any applicable contestability period.  
 
Section 13. Comprehensive Health Insurance Coverage Requirements 
 
 A. (1) Health carriers offering health benefit plans providing individual health insurance coverage in the 

individual market shall ensure that such coverage includes the essential health benefits package 
required under section 1302(a) of the Federal Act, as described in paragraph (2) of this subsection.  

 
  (2) For purposes of this subsection, “essential health benefits package” means coverage that: 
 
   (a) Provides for the essential health benefits, as defined in section 3J K of this Act; 
 
  (b) Limits cost-sharing for such coverage in accordance with section 1302(c) of the Federal 

Act, as described in subsection B; and  
 
  (c) Subject to section 1302(e) of the Federal Act, provides bronze, silver, gold or platinum 

level of coverage described in section 1302(d) of the Federal Act as follows: 
 
  (i) Bronze level. A health benefit plan in the bronze level shall provide a level 

of coverage that is designed to provide benefits that are actuarially equivalent to 
60% of the full actuarial value of the benefits provided under the plan; 

 
  (ii) Silver level. A health benefit plan in the silver level shall provide a level of 

coverage that is designed to provide benefits that are actuarially equivalent to 
70% of the full actuarial value of the benefits provided under the plan; 

Comment [p11]: Delete. I assume this refers to 
exclusionary riders associated with pre-existing 
conditions, which aren’t allowed. Exclusions of 
essential benefits aren’t allowed either. 

Comment [p12]: It would be good to cross-
reference the other model acts here that provide for 
appeals and that would require the written notice to 
mention appeal rights. 
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  (iii) Gold level. A health benefit plan in the gold level shall provide a level of 

coverage that is designed to provide benefits that are actuarially equivalent to 
80% of the full actuarial value of the benefits provided under the plan; and 

 
  (iv) Platinum level. A health benefit plan in the platinum level shall provide a 

level of coverage that is designed to provide benefits that are actuarially 
equivalent to 90% of the full actuarial value of the benefits provided under the 
plan. 

 
 B. If a health carrier offers health insurance coverage in any level of coverage specified under section 1302(d) 

of the Federal Act, the carrier shall also offer such coverage in that level as a plan in which the only 
enrollees are individuals who, as of the beginning of a plan year, have not attained the age of 21 years. 

 
 C. This section shall not apply to a plan (dental plans) described in section 1302(d)(2)(B)(ii) of the Federal 

Act. 
 
Section 14. Coverage of Preventive Health Services 
 

A. (1) A health carrier offering health benefit plans providing individual health insurance coverage in the 
individual market shall provide coverage for all of the following items and services, and shall not 
impose any cost-sharing requirements, such as a copayment, coinsurance or deductible with 
respect to the following items and services: 

 
   (a) Except as otherwise provided in subsection B, evidence-based items or services that have 

in effect a rating of A or B in the recommendations of the United States Preventive 
Services Task Force as of September 23, 2010 with respect to the individual involved; 

 
Drafting Note: The items and services referenced in subparagraph (1)(a) above can be found at this link: 
http://www.healthcare.gov/center/regulations/prevention/taskforce.htm 
http://www.healthcare.gov/news/factsheets/2010/07/preventive-services-list.html. States should be aware that these items and 
services could change over time. 
 
  (b) Immunizations for routine use in children, adolescents and adults that have in effect a 

recommendation from the Advisory Committee on Immunization Practices of the Centers 
for Disease Control and Prevention with respect to the individual involved. For purposes 
of this paragraph, a recommendation from the Advisory Committee on Immunization 
Practices of the Centers for Disease Control and Prevention is considered in effect after it 
has been adopted by the Director of the Centers for Disease Control and Prevention, and 
a recommendation is considered to be for routine use if it is listed on the Immunization 
Schedules of the Centers for Disease Control and Prevention; 

 
Drafting Note: The recommended immunizations for children, adolescents and adults referenced in Paragraph 
(2)subparagraph (b) above can be found at these linksthis link: Persons Aged 0 through 6 years—
http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_0-6yrs-schedule-
pr.pdfhttp://www.healthcare.gov/news/factsheets/2010/07/preventive-services-list.html; Persons Aged 7 through 18 years — 
http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_7-18yrs-schedule-pr.pdf; Catch-up Immunization 
Schedule for Persons Aged 4 Months through 18 Years – 
http://www.cdc.gov/vaccines/recs/schedules/downloads/child/2010/10_catchup-schedule-pr.pdf; Recommended Adult 
Immunization Schedule—http://www.cdc.gov/vaccines/recs/schedules/downloads/adult/2010/adult-schedule.pdf. 
 
  (c) With respect to infants, children and adolescents, evidence-informed preventive care, and 

screenings provided for in comprehensive guidelines supported by the Health Resources 
and Services Administration; and 

 
Drafting Note: The comprehensive guidelines referenced in paragraph (3)subparagraph (c) above can be found at these 
linksthis link:  http://brightfutures.aap.org/pdfs/AAP%20Bright%20Futures%20Periodicity%20Sched%20101107.pdf; 
http://www.hrsa.gov/heritabledisorderscommittee/SACHDNC.pdfhttp://www.healthcare.gov/news/factsheets/2010/07/prevent
ive-services-list.html. 
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 (d) With respect to women, to the extent not described in paragraph (1), evidence-informed 

preventive care and screenings provided for in comprehensive guidelines supported by 
the Health Resources and Services Administration. 

 
  (2) (a) (i) A health carrier is not required to provide coverage for any items or services 

specified in any recommendation or guideline described in paragraph (1) after 
the recommendation or guideline is no longer described in paragraph (1).  

 
  (ii) Other provisions of State or federal law may apply in connection with a health 

carrier’s ceasing to provide coverage for any such items or services including 
section 2715(d)(4) of the Public Health Services Act, which requires a health 
carrier to give sixty (60) days advance notice to an enrollee before any material 
modification will become effective. 

 
 (b) For purposes of paragraph (1) and for purpose of any other provision of law, the United 

States Preventive Services Task Force recommendations regarding breast cancer 
screening, mammography and prevention issued in or around November 2009 are not 
considered to be current. 

 
 (c) A health carrier shall at least annually at the beginning of each new plan year or policy 

year, whichever is applicable, revise the preventive services covered under its health 
benefit plans pursuant to this section consistent with the recommendations of the United 
States Preventive Services Task Force, the Advisory Committee on Immunization 
Practices of the Centers for Disease Control and Prevention and the guidelines with 
respect to infants, children, adolescents and women evidence-based preventive care and 
screenings by the Health Resources and Services Administration in effect at the time. 

 
Drafting Note: This website: http://www.HealthCare.gov/cemter/regulations/prevention.html is provided in the interim final 
regulations published in the Federal Register July 19, 2010 which health carriers can visit once a year to find information 
necessary to determine any additional items or services that must be covered without cost-sharing requirements or to 
determine any items or services that are no longer required to be covered.  
 
 B. (1) In accordance with federal regulations, Aa health carrier may impose cost-sharing requirements 

with respect to an office visit if an item or service described in subsection A is billed separately or 
is tracked as individual encounter data separately from the office visit. 

 
 (2) A health carrier shall not impose cost-sharing requirements with respect to an office visit if an 

item or service described in subsection A is not billed separately or is not tracked as individual 
encounter data separately from the office visit and the primary purpose of the office visit is the 
delivery of the item or service. 

 
 (3) A health carrier may impose cost-sharing requirements with respect to an office visit if an item or 

service described in subsection A is not billed separately or is not tracked as individual encounter 
data separately from the office visit and the primary purpose of the office visit is not the delivery 
of the item or service. 

 
C. (1) Nothing in these sections requires a health carrier that has a network of providers to provide 

benefits for items and services described in subsection A that are delivered by an out-of-network 
provider. 

 
 (2) Nothing in subsection A precludes a health carrier that has a network of providers from imposing 

cost-sharing requirements for items or services described in subsection A that are delivered by an 
out-of-network provider. 

 
D. Nothing prevents a health carrier from using reasonable medical management techniques to determine the 

frequency, method, treatment or setting for an item or service described in subsection A to the extent not 
specified in the recommendation or guideline. 
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E. Nothing in this section prohibits a health carrier from providing coverage for items and services in addition 
to those recommended by the United States Preventive Services Task Force or the Advisory Committee on 
Immunization Practices of the Centers for Disease Control and Prevention, or provided by guidelines 
supported by the Health Resources and Services Administration, or from denying coverage for items and 
services that are not recommended by that task force or that advisory committee, or under those guidelines. 
A health carrier may impose cost-sharing requirements for a treatment not described in subsection A even 
if the treatment results from an item or service described in subsection A. 

 
Section 15. Coverage for Participation in Approved Clinical Trials 
 
Reserved 
 
Section 16. Choice of Health Care Professional; Access to Pediatric and Obstetrical and Gynecological Care 

Requirements 
 
 A. (1) (a) If a health carrier offering individual health insurance coverage under a health benefit 

plan that requires or provides for the designation by a covered person of a participating 
primary health care professional, the health carrier shall permit each covered person to: 

 
    (i) Designate any participating primary care health care professional who is 

available to accept the covered person; and 
 
    (ii) For a child, designate any participating physician who specializes in pediatrics 

as the child’s primary care health care professional and is available to accept the 
child. 

   
   (b) The provisions of subparagraph (a)(ii) shall not be construed to waive any exclusions of 

coverage under the terms and conditions of the health benefit plan with respect to 
coverage of pediatric care. 

 
  (2) (a) If a health carrier provides coverage for obstetrical or gynecological care and requires the 

designation by a covered person of a participating primary care health care professional, 
the health carrier:  

 
  (i) Shall not require any covered person’s, including a primary care health care 

professional’s, prior authorization or referral in the case of a female covered 
person who seeks coverage for obstetrical or gynecological care provided by a 
participating health care professional who specializes in obstetrics or 
gynecology; and  

 
  (ii) Shall treat the provision of obstetrical and gynecological care, and the ordering 

of related obstetrical and gynecological items and services, pursuant to item (i), 
by a participating health care professional who specializes in obstetrics or 
gynecology as the authorization of the primary care health care professional. 

 
  (b) (i) The health carrier may require the health care professional to agree to otherwise 

adhere to the health carrier’s policies and procedures, including procedures for 
obtaining prior authorization and provider services in accordance with a 
treatment plan, if any, approved by the health carrier.  

  
  (ii) For purposes of item (i), a health care professional, who specializes in obstetrics 

or gynecology, means any individual, including an individual other than a 
physician, who is authorized under State law to provide obstetrical or 
gynecological care. 

 
   (c) The provisions of subparagraph (b)(i) shall not be construed to: 
   
   (i) Waive any exclusions of coverage under the terms and conditions of the health 

benefit plan with respect to coverage of obstetrical or gynecological care; or 
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  (ii) Preclude the health carrier involved from requiring that the participating health 

care professional providing obstetrical or gynecological care notify the primary 
care health care professional or the health carrier of treatment decisions.  

 
 B. (1) A health carrier shall provide notice to covered persons of the terms and conditions of the plan 

related to the designation of a participating health care professional provided in subsection A and 
of a covered person’s rights with respect to those provisions. 

 
  (2) The notice described in paragraph (1) shall be included whenever the health carrier provides a 

participantpolicyholder with a summary plan description or other similar description of benefits 
under the health benefit plan. 

 
Section 17. Provision of Summary of Benefits and Coverage Explanation 
 

A. Health carriers offering health benefit plans providing individual health insurance coverage shall provide, 
prior to enrollment restriction, a summary of benefits and coverage explanation pursuant to the standards 
adopted by the Secretary under section 2715(a) of the PHSA to: 

 
  (1) An applicant at the time of application; 
 
  (2) An covered personenrollee prior to the time of enrollment or reenrollment, as applicable; and 
 
  (3) An enrolleeA policyholder at the time of issuance of the policy.  
 

B. A health carrier described in subsection A shall be deemed to have complied with subsection A if the 
summary of benefits and coverage described in section 2715(a) of the PHSA is provided in paper or 
electronic form. 

 
 C. Except in connection with a policy renewal or reissuance, Ifif a health carrier makes any material 

modifications in any of the terms of the coverage, as defined for purposes of section 102 of ERISA, that is 
not reflected in the most recently provided summary of benefits and coverage, the carrier shall provide 
notice of the modification to covered persons not later than sixty (60) days prior to the date on which the 
modification will become effective. 

 
 D. A health carrier that willfully fails to provide the information required under this section shall be subject to 

a fine of not more than $1,000 for each such failure. Such failure with respect to each covered person shall 
constitute a separate offense for purposes of this subsection. 

 
Drafting Note: Under section 2715(f) of the PHSA, a health carrier that willfully fails to provide the information required 
under section 2715 of the PHSA is subject to a fine of not more than $1,000 for each such failure. In addition, section 2715(f) 
of the PHSA provides that such failure with respect to each covered person shall constitute a separate offense. 
 
Section 18. Certification of  Creditable Coverage 
 

A. Health carriers offering health benefit plans providing individual health insurance coverage shall provide 
written certification of creditable coverage to individuals in accordance with subsection B.  

 
 B. (1) The certification of creditable coverage shall be provided: 
 

 (a)(1) At the time an individual ceases to be covered under the health benefit plan or otherwise 
becomes covered under a COBRA continuation provision; and 

 
 (b) In the case of an individual who becomes covered under a COBRA continuation 

provision, at the time the individual ceases to be covered under that provision; and 
 

 (c)(2) At the time a request is made on behalf of an individual if the request is made not later 
than twenty-four (24) months after the date of cessation of coverage described in 
subparagraph (a) or (b), whichever is later. 
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services, so I don’t know if those states would allow 
notification to a separate primary care professional. 
Some women would want their treatment by an 
ob/gyn to be confidential and not shared with a 
different primary care provider, and this should be 
allowed if permitted under state law. 

83



   
 (2) The certification under paragraph (1) may be provided, to the extent practicable, at a time 

consistent with notices required under any applicable COBRA continuation provision. 
 
 C. The certification described in this subsection is a written certification of: 
 
 (1) The period of creditable coverage of the individual under the health benefit plan and the coverage, 

if any, under such COBRA continuation provision; and 
 
 (2) The waiting period, if any, and affiliation period, if applicable, imposed on the individual for any 

coverage under the health benefit plan. 
 
Section 19. Standards to Assure Fair Marketing 
 

A. Subject to section 6A of this Act, each health carrier providing individual health insurance coverage in the 
individual market shall actively market all health benefit plans sold by the carrier to eligible individuals in 
this State. 

 
B. (1) Except as provided in paragraph (2), a health carrier or a producer shall not, directly or indirectly, 

engage in the following activities: 
 

(a) Encourage or direct individuals to refrain from filing an application for coverage with the 
carrier because of the any health status-related factor, industry, occupation or geographic 
location of the individual; 

 
(b) Encourage or direct individuals to seek coverage from another carrier because of the any 

health status-related factor, industry, occupation or geographic location of the individual. 
 

(2) The provisions of paragraph (1) shall not apply with respect to information provided by a health 
carrier or producer to an individual regarding the established geographic service area or a 
restricted network provision of a health carrier. 

 
C. (1) Except as provided in paragraph (2), a health carrier shall not, directly or indirectly, enter into any 

contract, agreement or arrangement with a producer that provides for or results in the 
compensation paid to a producer for the sale of a health benefit plan to be varied because of any 
initial or renewal health status-related factor, industry, occupation or geographic location of the 
individual or the individual’s dependents. 

 
(2) Paragraph (1) shall not apply with respect to a compensation arrangement that provides 

compensation to a producer on the basis of percentage of premium, provided that the percentage 
shall not vary because of any health status-related factor, industry, occupation or geographic area 
of the individual or the individual’s dependents. 

 
D. A health carrier shall not terminate, fail to renew or limit its contract or agreement of representation with a 

producer for any reason related to any initial or renewal health status-related factor, occupation or 
geographic location of any individual or the individual’s dependents placed by the producer with the 
carrier. 

 
E. Denial by a health carrier of an application for coverage from an individual shall be in writing or 

electronically provided and shall state the reason or reasons for the denial. 
 

F. The commissioner may establish regulations setting forth additional standards to provide for the fair 
marketing and broad availability of health benefit plans providing individual health insurance coverage to 
individuals in this State. 

 
G. (1) A violation of this section by a health carrier or a producer shall be an unfair trade practice under 

[insert appropriate reference to State law corresponding to Section 4 of the NAIC Unfair Trade 
Practices Act].  
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(2) If a health carrier enters into a contract, agreement or other arrangement with a third party 
administrator to provide administrative, marketing or other services related to the offering of 
health benefit plans providing individual health insurance coverage in this State, the third party 
administrator shall be subject to this section as if it were a health carrier.  

 
Section 20. Quality of Care Reporting Requirements 
 
 A. (1) Health carriers offering health benefit plans providing individual health insurance coverage in this 

State shall annually submit to the Secretary and the commissioner in each state the carrier is 
licensed and to covered personspolicyholders under the coverage, a report on whether the benefits 
under the coverage satisfy the elements described in subsection B.  

 
 (2) The report required under paragraph (1) shall be made available to each covered 

personpolicyholder under the coverage during each open enrollment period.  
 
 B. (1) For purposes of subsection A, using the reporting requirements developed by the Secretary, a 

health carrier shall report on coverage benefits and health care provider reimbursement structures 
that: 

 
 (a) Improve health outcomes through the implementation of activities such as quality 

reporting, effective case management, care coordination, chronic disease management, 
and medication and care compliance initiatives, including through the use of the medical 
homes model, as defined for purposes of section 3602 of the Federal Act, for treatment or 
services under the coverage; 

 
 (b) Implement activities that prevent hospital readmissions through a comprehensive 

program for hospital discharge that includes patient-centered education and counseling, 
comprehensive discharge planning and post discharge reinforcement by an appropriate 
health care professional;  

 
 (c) Implement activities to improve patient safety and reduce medical errors through the 

appropriate use of best clinical practices, evidence based medicine and health information 
technology under the coverage; and 

 
   (d) Implement wellness and health promotion activities.  
 
 (2) For purposes of paragraph (1)(d), wellness and health promotion activities may include 

personalized wellness and prevention services, which are coordinated, maintained or delivered by 
a health care provider, a wellness and prevention plan manager or a health, wellness or prevention 
services organization that conducts health risk assessments or offers ongoing face-to-face, 
telephonic or web-based intervention efforts for each of the program’s participants, and which 
may include the following wellness and prevention efforts: 

 
   (a) Smoking cessation; 
 
   (b) Weight management; 
 
   (c) Stress management; 
 
   (d) Physical fitness; 
 
   (e) Nutrition; 
 
   (f) Heart disease prevention; 
 
   (g) Healthy lifestyle support; and 
 
   (h) Diabetes prevention. 
 

85



Section 22. Risk Adjustment Mechanism 
 
The commissioner may establish an assessment and payment mechanism for health carriers providing individual health 
insurance coverage in the individual market to adjust for actuarial risk that is consistent with the criteria and methods 
developed by the Secretary in accordance with section 1343(b) of the Federal Act.  
 
Drafting Note: States should be aware that, in guidance issued by the U.S. Department of Health and Human Services 
(HHS), HHS indicated that it would operate the risk adjustment program in those states that do not establish a State-based 
Exchange (SBE). 
 
Section 23. Regulations 
 
The commissioner may, after notice and hearing, promulgate reasonable regulations to carry out the provisions of this Act. 
The regulations shall be subject to review in accordance with [insert statutory citation providing for administrative 
rulemaking and review of regulations]. 
 
Section 24. Severability 
 
If any provision of this Act or the application thereof to any person or circumstances is for any reason held to be invalid, the 
remainder of the Act and the application of its provisions to other persons or circumstances shall not be affected thereby. 
 
Section 25. Effective Date 
 
This Act shall be effective on [insert date]. 
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112 E. Lincoln Avenue  

Fergus Falls, Minnesota  56537 
Phone (218) 739-3241 

www.communicatingforAmerica.org 

Communicating for America 
Communicating for Agriculture 
Communicating for Seniors 

 
Jolie Matthews 
Senior Health & Life Policy Counsel 
National Association of Insurance Commissioners 701 Hall of the States 
444 North Capitol Street, N.W. 
Washington, D.C. 20001-1509 
 
Dear Ms. Matthews, 
 
Communicating for Agriculture (CA) and Communicating for America appreciate the opportunity to 
comment on the Individual Market Health Insurance Coverage Model Act draft of July 30, 2012. Our 
organization is a national, rural, non-profit and non-partisan organization with agricultural, small 
business and self-employed members across rural America. 
 
We believe that the language used in section 3 defining bona fide associations, specifically the language 
in (1) stating that qualifying associations "Serves a single profession that requires a significant amount of 
education, training or experience, or a license or certificate from a state authority to practice that 
profession" is too narrow and will negatively impact people in agriculture and also small businesses and 
the self-employed.  We question what benefit this narrow definition provides, as opposed to the 
language in section 2791 (d)(3) that does not require associations to serve a single profession. 
 
For more than four decades CA has served as a single voice on legislative issues for our members, even 
though those members represent a variety of vocations. We have a long history of supporting issues 
that benefit our members and all of those purchasing their own insurance. As an example, in 1976, CA 
helped establish the first high risk pool in Minnesota, and CA has been involved with the development of 
risk pools in many of the 34 other states that have since developed high risk pools. Additionally, CA and 
the CA Foundation have held authority form the US State Department to sponsor a J-1 training and 
intern program in agriculture since 1985. Today that program, the CA Education Program (CAEP), is the 
largest international agriculture exchange program in the United States, and includes programs in in 7 
areas (Agriculture, Apiary, Enology, Horticulture, Turf Management, Agri-Business and Precision 
Agriculture) with 39 different subprograms or "professions" in these areas. As another example, The 
University of Minnesota College of Food, Agriculture and Natural Resource Sciences offers 14 majors 
and 22 different minors, each of which could conceivably be considered different "professions" under 
the current model act language. CA helped form the first beginning farmer loan program in Iowa in 
1981, and has helped start similar programs in 17 other states, which benefit beginning farmers in 
numerous different careers within the world of agriculture. 
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We would hope that the committee would recognize the benefits that many organizations, including 
Communicating for Agriculture, provide their members in multiple professions, and that the task force 
would remove this language from the draft model act. 
 
Sincerely, 
 
Benjamin Schierer 
Vice President of Government Relations  
Communicating for America/Communicating for Agriculture 
112 E. Lincoln Avenue 
Fergus Falls, MN 56537 
800-444-4950 
communicatingforAmerica.org  
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COORDINATION OF BENEFITS MODEL REGULATION 
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************** 

 

Section 6. Rules for Coordination of Benefits 

 

When a person is covered by two (2) or more plans, the rules for determining the order of benefit payments are as follows: 

 

A. (1) The primary plan shall pay or provide its benefits as if the secondary plan or plans did not exist. 

 

 (2) If the primary plan is a closed panel plan and the secondary plan is not a closed panel plan, the 

secondary plan shall pay or provide benefits as if it were the primary plan when a covered person 

uses a non-panel provider, except for emergency services or authorized referrals that are paid or 

provided by the primary plan. 

 

(3) When multiple contracts providing coordinated coverage are treated as a single plan under this 

regulation, this section applies only to the plan as a whole, and coordination among the component 

contracts is governed by the terms of the contracts. If more than one carrier pays or provides 

benefits under the plan, the carrier designated as primary within the plan shall be responsible for 

the plan’s compliance with this regulation.  

 

(4) If a person is covered by more than one secondary plan, the order of benefit determination rules of 

this regulation decide the order in which secondary plans benefits are determined in relation to 

each other. Each secondary plan shall take into consideration the benefits of the primary plan or 

plans and the benefits of any other plan, which, under the rules of this regulation, has its benefits 

determined before those of that secondary plan. 

 

B. (1) Except as provided in Paragraph (2), a plan that does not contain order of benefit determination 

provisions that are consistent with this regulation is always the primary plan unless the provisions 

of both plans, regardless of the provisions of this paragraph, state that the complying plan is 

primary. 

 

 (2) Coverage that is obtained by virtue of membership in a group and designed to supplement a part of 

a basic package of benefits may provide that the supplementary coverage shall be excess to any 

other parts of the plan provided by the contract holder. Examples of these types of situations are 

major medical coverages that are superimposed over base plan hospital and surgical benefits, and 

insurance type coverages that are written in connection with a closed panel plan to provide 

out-of-network benefits. 

 

C. A plan may take into consideration the benefits paid or provided by another plan only when, under the rules 

of this regulation, it is secondary to that other plan. 

 

D. Order of Benefit Determination 
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Each plan determines its order of benefits using the first of the following rules that applies: 

 

(1) Non-Dependent or Dependent 

 

(a) Subject to Subparagraph (b) of this paragraph, the plan that covers the person other than 

as a dependent, for example as an employee, member, subscriber, policyholder or retiree, 

is the primary plan and the plan that covers the person as a dependent is the secondary 

plan. 

 

(b) (i) If the person is a Medicare beneficiary, and, as a result of the provisions of Title 

XVIII of the Social Security Act and implementing regulations, Medicare is: 

 

(I) Secondary to the plan covering the person as a dependent; and 

 

(II) Primary to the plan covering the person as other than a dependent (e.g. 

a retired employee), 

 

(ii) Then the order of benefits is reversed so that the plan covering the person as an 

employee, member, subscriber, policyholder or retiree is the secondary plan and 

the other plan covering the person as a dependent is the primary plan. 

 

Drafting Note: The provisions of Subparagraph (b) address the situation where federal law requires Medicare to be 

secondary with respect to group health plans in certain situations despite state law order of benefit determination provisions 

to the contrary. One example of this type of situation arises when a person, who is a Medicare beneficiary, is also covered 

under his or her own group health plan as a retiree and under a group health plan as a dependent of an active employee. In 

this situation, each of the three plans is secondary to the other as the following illustrates: (1) Medicare is secondary to the 

group health plan covering the person as a dependent of an active employee as required pursuant to the Medicare secondary 

payer rules; (2) the group health plan covering the person as a dependent of an active employee is secondary to the group 

health plan covering the person as a retiree, as required under Subparagraph (a); and (3) the group health plan covering the 

claimant as retiree is secondary to Medicare because the plan is designed to supplement Medicare when Medicare is the 

primary plan. Subparagraph (b) resolves this problem by making the group health plan covering the person as a dependent of 

an active employee the primary plan. The dependent coverage pays before the non-dependent coverage even though under 

state law order of benefit determination provisions in the absence of Subparagraph (b), the non-dependent coverage (e.g. 

retiree coverage) would be expected to pay before the dependent coverage. Therefore, in cases that involve Medicare, 

generally, the dependent coverage pays first as the primary plan, Medicare pays second as the secondary plan, and the non-

dependent coverage (e.g. retiree coverage) pays third.  

 

The reason why Subparagraph (b) provides for this order of benefits making the plan covering the person as dependent of an 

active employee primary is because Medicare will not be primary in most situations to any coverage that a dependent has on 

the basis of active employment and, as such, Medicare will not provide any information as to what Medicare would have paid 

had it been primary. The plan covering the person as a retiree cannot determine its payment as a secondary plan unless it has 

information about what the primary plan paid. The plan covering the person as a dependent of an active employee could be 

subject to penalties under the Medicare secondary payer rules if it refuses to pay its benefits. The plan covering the person as 

a retiree is not subject to the same penalties because, in this particular situation, as described above, which does not involve a 

person eligible for Medicare based on end-stage renal disease (ESRD), the plan can never be primary to Medicare. As such, 

out of the three plans providing coverage to the person, the plan covering the person as a dependent of an active employee 

can determine its benefits most easily.  

 

(2) Dependent Child Covered Under More Than One Plan 

 

Unless there is a court decree stating otherwise, plans covering a dependent child shall determine 

the order of benefits as follows:  

 

(a) For a dependent child whose parents are married or are living together, whether or not 

they have ever been married: 

 

 (i) The plan of the parent whose birthday falls earlier in the calendar year is the 

primary plan; or  
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 (ii) If both parents have the same birthday, the plan that has covered the parent 

longest is the primary plan.  

 

(b) For a dependent child whose parents are divorced or separated or are not living together, 

whether or not they have ever been married: 

 

 (i) If a court decree states that one of the parents is responsible for the dependent 

child’s health care expenses or health care coverage and the plan of that parent 

has actual knowledge of those terms, that plan is primary. If the parent with 

responsibility has no health care coverage for the dependent child’s health care 

expenses, but that parent’s spouse does, that parent’s spouse’s plan is the 

primary plan. This item shall not apply with respect to any plan year during 

which benefits are paid or provided before the entity has actual knowledge of 

the court decree provision; 

 

  (ii) If a court decree states that both parents are responsible for the dependent 

child’s health care expenses or health care coverage, the provisions of 

Subparagraph (a) of this paragraph shall determine the order of benefits;  

 

  (iii) If a court decree states that the parents have joint custody without specifying 

that one parent has responsibility for the health care expenses or health care 

coverage of the dependent child, the provisions of Subparagraph (a) of this 

paragraph shall determine the order of benefits; or  

 

 (iv) If there is no court decree allocating responsibility for the child’s health care 

expenses or health care coverage, the order of benefits for the child are as 

follows: 

 

 (I) The plan covering the custodial parent; 

 

 (II) The plan covering the custodial parent’s spouse; 

 

 (III) The plan covering the non-custodial parent; and then 

 

 (IV) The plan covering the non-custodial parent’s spouse. 

 

 (c) For a dependent child covered under more than one plan of individuals who are not the 

parents of the child, the order of benefits shall be determined, as applicable, under 

Subparagraph (a) or (b) of this paragraph as if those individuals were parents of the child.  

 

Drafting Note: Subparagraph (c) addresses the situation where individuals other than the parents of a child are responsible 

for the child’s health care expenses or provide health care coverage for the child under each of their plans. In this situation, 

for the purpose of determining the order of benefits under this paragraph, Subparagraph (c) requires that these individuals be 

treated in the same manner as parents of the child.  

 

 (d) (i) For a dependent child who has coverage under either or both parents’ plans and 

also has his or her own coverage as a dependent under a spouse’s plan, the rule 

in paragraph (5) applies. 

 

  (ii) In the event the dependent child’s coverage under the spouse’s plan began on 

the same date as the dependent child’s coverage under either or both parents’ 

plans, the order of benefits shall be determined using the birthday rule in 

subparagraph (a). 

 

Drafting Note: Subparagraph (d) is intended to address the situation created by the enactment of section 2714 of the Public 

Health Service Act, as that section was added by the federal Patient Protection and Affordable Care Act (Public Law 111-

148) (ACA), as amended by the federal Health Care and Education Reconciliation Act of 2010 (Public Law 111-152). 

Section 2714 of the PHSA extended coverage for dependents to age 26 regardless of any dependency factors, such as 

support, residency, student status or marital status.  
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(3) Active Employee or Retired or Laid-Off Employee 

 

(a) The plan that covers a person as an active employee that is, an employee who is neither 

laid off nor retired or as a dependent of an active employee is the primary plan. The plan 

covering that same person as a retired or laid-off employee or as a dependent of a retired 

or laid-off employee is the secondary plan.  

 

(b) If the other plan does not have this rule, and as a result, the plans do not agree on the 

order of benefits, this rule is ignored.  

 

(c) This rule does not apply if the rule in Paragraph (1) can determine the order of benefits. 

 

Drafting Note: This rule applies only in the situation when the same person is covered under two plans, one of which is 

provided on the basis of active employment and the other of which is provided to retired or laid-off employees. The rule in 

Paragraph (1) does not apply because the person is covered either as a non-dependent under both plans (i.e. the person is 

covered under one plan as an active employee and at the same time is covered as a retired or laid-off employee under the 

other plan) or as a dependent under both plans (i.e. the person is covered under one plan as a dependent of an active employee 

and at the same time is covered under the other plan as a dependent of a retired or laid-off employee). This rule does not 

apply when a person is covered under his or her own plan as an active employee or retired or laid-off employee and a 

dependent under a spouse’s plan provided to the spouse on the basis of active employment. In this situation, the rule in 

Paragraph (1) applies because the person is covered as a non-dependent under one plan (i.e. the person is covered as an active 

employee or retired or laid-off employee) and at the same time is covered as a dependent under the other plan (i.e. the person 

is covered as a dependent under a plan provided on the basis of active employment or a plan that is provided to retired or 

laid-off employees).  

 

(4) COBRA or State Continuation Coverage 

 

(a) If a person whose coverage is provided pursuant to COBRA or under a right of 

continuation pursuant to state or other federal law is covered under another plan, the plan 

covering the person as an employee, member, subscriber or retiree or covering the person 

as a dependent of an employee, member, subscriber or retiree is the primary plan and the 

plan covering that same person pursuant to COBRA or under a right of continuation 

pursuant to state or other federal law is the secondary plan. 

 

(b) If the other plan does not have this rule, and if, as a result, the plans do not agree on the 

order of benefits, this rule is ignored. 

 

(c) This rule does not apply if the rule in Paragraph (1) can determine the order of benefits 

 

Drafting Note: COBRA originally provided that coverage under a new group health plan caused the COBRA coverage to 

end. An amendment passed as part of P.L. 101-239, the Omnibus Budget Reconciliation Act of 1989 (OBRA 89), allows the 

COBRA coverage to continue if the newly acquired group health plan contains any preexisting condition exclusion or 

limitation. In this instance two group health plans will cover the person, and the rule above will be used to determine which 

of the plans determines its benefits first. In addition, some states have continuation provisions comparable to COBRA. 

 

Drafting Note: This rule applies only in the situation when a person has coverage pursuant to COBRA or under a right of 

continuation pursuant to state or other federal law and has coverage under another plan on the basis of employment. The rule 

under Paragraph (1) does not apply because the person is covered either: (a) as a non-dependent under both plans (i.e. the 

person is covered under a right of continuation as a qualified beneficiary who, on the day before a qualifying event, was 

covered under the group health plan as an employee or as a retired employee and is covered under his or her own plan as an 

employee, member, subscriber or retiree); or (b) as a dependent under both plans (i.e. the person is covered under a right of  

continuation as a qualified beneficiary who, on the day before a qualifying event, was covered under the group health plan as 

a dependent of an employee, member or subscriber or retired employee and is covered under the other plan as a dependent of 

an employee, member, subscriber or retiree). The rule under Paragraph (1) applies when the person is covered pursuant to 

COBRA or under a right of continuation pursuant to state or other federal law as a non-dependent and covered under the 

other plan as a dependent of an employee, member, subscriber or retiree. The rule in this paragraph does not apply because 

the person is covered as a non-dependent under one of the plans and as a dependent under the other plan.  
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(5) Longer or Shorter Length of Coverage 

 

(a) If the preceding rules do not determine the order of benefits, the plan that covered the 

person for the longer period of time is the primary plan and the plan that covered the 

person for the shorter period of time is the secondary plan. 

 

(b) To determine the length of time a person has been covered under a plan, two successive 

plans shall be treated as one if the covered person was eligible under the second plan 

within twenty-four (24) hours after coverage under the first plan ended. 

 

(c) The start of a new plan does not include: 

 

(i) A change in the amount or scope of a plan’s benefits; 

 

(ii) A change in the entity that pays, provides or administers the plan’s benefits; or 

 

(iii) A change from one type of plan to another, such as, from a single employer plan 

to a multiple employer plan. 

 

(d) The person’s length of time covered under a plan is measured from the person’s first date 

of coverage under that plan. If that date is not readily available for a group plan, the date 

the person first became a member of the group shall be used as the date from which to 

determine the length of time the person’s coverage under the present plan has been in 

force. 

 

(6) If none of the preceding rules determines the order of benefits, the allowable expenses shall be 

shared equally between the plans. 
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COMMENTS RECEIVED ON 

MED PAY AND DEPENDENT COVERAGE TO AGE 26 ISSUES  

RELATED TO THE NAIC COORDINATION OF BENEFITS MODEL REGULATION (#120) 
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Received by Email 2/9/2012 
 

Hi Jolie, 
 
With regards to the extension of dependent health coverage to age 26 as provided for 
in Section 2714 of the Public Health Service Act (PHSA), the revision needed as being 
so crucial in tough times when particularly the young adults could hardly land a job or 
a new one, should not let age, say 26, define the maximum length and/or period of 
dependency, but by the dependent’s actual economic condition given the issue that 
health circumstances knows no age limit; unless the adult child is already married and 
no longer a household of his or her parent(s). 
 
Thank you so much for your empathy. 
 
Mandy Padua 
Premium Tax Audit Bureau 
California Department of Insurance 
300 S. Spring St., South Tower, 14th Floor 
Los Angeles, CA 90013 
Ph: (213) 346-6314 
E-mail: paduam@insurance.ca.gov 
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February 21, 2012      Sent Via E-mail to Jolie Matthews 

 

 

Jolie H. Matthews 

Senior Health & Life Counsel 

Regulatory Framework (B) Task Force 

National Association of Insurance Commissioners 

 

 

Re:  Review of NAIC Coordination of Benefits Model Regulation  

 

Dear Ms. Matthews: 

 

The member companies of the National Association of Mutual Insurance Companies 

(“NAMIC”) appreciate the opportunity to provide comments on possible revisions to the NAIC 

Coordination of Benefits (“COB”) Model Regulation.   

 

While changes in federal law appear to require that the COB Model Regulation be revised to 

accommodate extension of dependent health coverage to age 26, NAMIC sees no reason why 

any change needs to be made in the Model relative to medical benefits (“med pay”) coverage in 

automobile policies. 

 

When the NAIC last addressed this issue in 2003, comments were solicited from the 

property/casualty trade associations and those organizations favored retention of the med pay 

provision in the Model Regulation without change.  The reasons given at that time were: (1) med 

pay provides first dollar coverage and gives the auto accident victim a single, ready source to 

look to for payment which would not be the case if health insurance was the primary plan; (2) 

administrative costs would rise if the health insurer was made primary and claim payments 

would be delayed because of the need to investigate claims and verify coverage; and (3) if med 

pay was not primary, automobile insurers would have more difficulty in determining appropriate 

rates for auto insurance.  It seems to us that those three points are still valid and would suggest 

that no change in the med pay provision is necessary. 

 

In addition, med pay provisions seem to work well in most states; those states that have problems 

or perceive problems with med pay and COB can address those problems on a state-specific 
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Jolie H. Matthews 

February 21, 2012 

Page 2 

 

 

basis. Finally, maintaining med pay as primary coverage is in the best interest of consumers.  

Again, as pointed out in 2003 and as still true today, med pay provides first dollar coverage in an 

efficient manner.   

 

For the reasons set out above, we urge that the Task Force make no change in the NAIC 

Coordination of Benefits Model Regulation with respect to med pay.  Insurance consumers are 

well served by the current Model Regulation and the changes occasioned by federal law can be 

accomplished without changing the med pay provisions that are part of that model.  

 

Thank you again for the opportunity to provide NAMIC member input. 

 

 
Very truly yours, 

 
Marsha Brown 

Regulatory Affairs Counsel 
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CMS Comments  
 
Received by email 2-22-12 
 
 
Hi Jolie- 
 
A few of us at CMS/CCIIO reviewed the NAIC COB Model and have one suggestion regarding the 
Coverage for Dependents under 26 issue.  We did not see anywhere in the Model that addresses the 
situation where one has health coverage both as a child dependent and as a dependent as a spouse.  If 
the Model could be revised to address which plan is primary in that situation, then we think the 
situation you outlined below would also be addressed. 
 
Let me know if you have any questions.  Thank you. 
 
Jim Mayhew 
Director, Division of Regulations and Policy Office of Oversight, Center for Consumer Information and 
Insurance Oversight Centers for Medicare & Medicaid Services 
410-786-9244 
james.mayhew@cms.hhs.gov  
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February 22, 2012 

 

Regulatory Framework Task Force 
National Association of Insurance Commissioners 
1100 Walnut Street, Suite 1500  
Kansas City, MO 64106-2197  
 

 RE: Model Rule on Order of Benefits Dependent Coverage  

Dear Ms. Matthews: 

 We are writing in response to the Regulatory Framework Task Force’s request for 
comment around the Coordination of Benefits Model Regulation, specifically Section 
6(D)(1-2), which discusses a dependent covered under more than one plan.  As a general 
rule, we suggest building more consumer choice into the coordination of benefits among 
more than one private insurance plan, particularly as the dependent coverage extension 
has many young people staying on plans based at a location where they only spend part 
of a year.  The current model may require a consumer to use a health plan that requires 
excessive out of pocket costs due to the cost-sharing model or the network coverage of 
their primary plan.   
 

Right now, young adults may be distant from their approved health insurance 
networks due to pursuit of higher education, internships, and the general life changes that 
occur at this age. With the implementation of PPACA, more than 2.5 million young 
adults have gained health insurance, suggesting this problem will only increase. For 
example, a young adult aged 21 may stay covered on their parent’s plan, given the 
generally superior benefit coverage of employer-sponsored coverage.  At the same time, 
they may attend school 200 miles away, and buy a cheap plan to deal with basic coverage 
when they are at school.  They may also buy a school plan – indeed, some college plans 
actually require student enrollees to purchase their school’s plan.  But those types of 
plans will have very limited networks and costly out-of-network coverage.  Under the 
model rule, if that young adult goes home and needs access to significant care, they 
would be forced to use their primary, yet less comprehensive, coverage option.  They out-
of-network fees and lesser cost-sharing model will cause unneeded financial struggle.   

 
The most consumer-friendly solution to this predicament is to allow consumer 

choice in benefit coverage.   When a young adult breaks their wrist when visiting their 
parent, they can choose to have their parent’s plan cover the hospital visit. This 
determination is common-sense.  A consumer buys two bicycles, one mountain bike to 
leave at her parent’s house and tackle the hills, and one street ride for the flat streets at 
school.  When she buys two insurance plans, those parallel locational and structural 
differences should result in similar choice. 

   
Thus, the coordination of benefits model rule should build in consumer choice for 

enrollees of more than one plan.  At the very least, the coordination of benefits should 
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take into account the location of the benefit access, in relation to the plans’ networks.  
The primary plan should always be the plan that offers in-network benefit access.  These 
same principles should apply to the specific question submitted by the Task Force, which 
asked what happens when a dependent stays on a parent’s plan and also stays on a 
spouse’s plan. 
 

The model rule also raises several questions as it pertains to children of divorced 
or separated parents.  (2)(B(i).  Currently, the model states that if one parent is 
responsible for the health care expenses of a child, and the plan has actual knowledge of 
those terms, then the plan is the primary plan.   However, it is unclear how insurance 
plans must gain actual knowledge, and why they need actual knowledge.  It is also 
unclear what happens if the plan does not have actual knowledge of the terms. The rule 
should clarify the steps expected of each parent in this situation.    

 
 We hope that these comments will provide useful guidance as the committee 
develops changes to this model rule. 

 

Sincerely, 

 

Jennifer Mishory, NAIC Consumer Representative 
Tim Jost, NAIC Consumer Representative 
Bonnie Burns, NAIC Consumer Representative 
Adam Linker, NAIC Consumer Representative 
Elizabeth Abbott, NAIC Consumer Representative 
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February 22, 2012 
 
Ms Jolie Matthews  
NAIC Senior Health and Life Policy Counsel 
Regulatory Framework (B) Task Force 
444 North Capitol Street NW 
Suite 701 
Washington, DC 20001 
 
 

RE:  AHIP’s Comments on the NAIC Coordination of Benefits Model Regulation  
       

 
Dear Ms. Matthews, 
 
We appreciate the opportunity to provide comments on the scope of this important model. 
America’s Health Insurance Plans (AHIP) is the national trade association representing the 
health insurance industry. AHIP’s members provide health and supplemental benefits to more 
than 200 million Americans through employer-sponsored coverage, the individual insurance 
market, and public programs such as Medicare and Medicaid. AHIP advocates for public policies 
that expand access to affordable health care coverage to all Americans through a competitive 
marketplace that fosters choice, quality and innovation. 
 
You requested comments by February 22 on questions raised to the Regulatory Framework (B) 
Task Force, as the Task Force begins its work on one of its charges for 2012 - to review and 
revise, as necessary, the Coordination of Benefits Model Regulation (#120). The Task Force 
seeks to address issues related to medical benefits coverage (med pay) in automobile "no fault" 
and traditional automobile "fault" type contracts and, as provided in section 2714 of the Public 
Health Service Act (PHSA), the extension of dependent coverage to age 26.  
 

Coordination with Automobile Insurance (med pay)  
 
Item 1 - Carriers are treating med pay claims as subrogation claims instead of coordinating 
benefits among the plans. 
 

AHIP Comments:  This generally occurs only if carriers learn of another third party with 
potential liability for the claims. This occurs less often in states with “no fault” laws. And 
when auto policies have specified Personal Injury Protection (PIP), health carriers pay as 
the secondary plan after coordinating with the PIP. In other states, carriers would only 
subrogate if the automobile carrier did not respond to requests from the health carriers.  
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When health carriers have been advised by the enrollee or provider of a med pay claim, 
the carrier generally contacts the automobile insurance company to determine the basis of 
the payment and amount rendered in order to make the proper determination of benefits 
under the enrollee’s coverage as secondary plan. 

 
Item 2 - There is frequently no communication of claims paid by med pay to the health 
carrier for coordination purposes.   
 

AHIP Comments: This was confirmed as a problem in some states. Carriers seldom 
receive such information from the auto insurer. When a carrier learns of the med pay 
claim, the carrier then follows up for more details by sending a notice to the automobile 
insurance company. 
 

Item 3 - Consumers and their agents are not aware of the need to provide claims paid by 
med pay to the health carrier. 
 

AHIP Comments: This is the case, in at least in some cases. It would help if the COB 
model highlighted that auto insurance policies are primary.  In Section 6- Rules for 
Coordination of Benefits, item B (1) clarifies that “…a plan that does not contain order 
of benefit determination provisions that are consistent with this regulation is always the 
primary plan, unless the provisions of both plans, regardless of the provisions in this 
paragraph, state that the complying plan is primary.” A drafting note or amendment 
noting that an auto insurance policy is a primary plan would be helpful. 
 
We also note that carriers do respond to this issue, if they can reasonably deduce a likely 
accident and injury claim from the claims data system, by sending out a letter or release 
form to an enrollee asking for authorization to coordinate and seek the information on 
claims paid by med pay. 
 
AHIP Recommends: A notice could be developed by the NAIC for use by automobile 
insurers, advising their insured members of the need provide the health carrier with 
applicable med pay information. Section 8 - Notice to Covered Persons already requires 
that of health plans. 
 

Item 4 - Participating providers are using billed charges for med pay and then those billed 
amounts above allowable charges are not then allowed by the health carrier for purposes of 
reducing the insured's deductible. 

 
AHIP Comments: Health carriers can only include elements of an “allowable expense” 
to credit to its plan deductible when paying secondary, consistent with the procedures 
outlined in Section 7. 
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Coordination of Benefits (COB) in various scenarios of dependent coverage to age 26  

 
Item 1 - When an adult child retains coverage as a dependent under both parents' plans and also 
has his/her own coverage as a dependent on a spouse's plan – what is the correct order of benefit 
determination? 
 

AHIP Comments: Carriers recommend some discussion on which of the order of benefit 
determination rules would best apply when the enrollee is a dependent on both contracts. 
 
For example,  in Section 6 Rules for Coordination of Benefits, (D) Order of Benefit 
Determination, Item (D) (2) Dependent Child Covered Under More Than One Plan, 
could be amended to note that for the purposes of this rule “Child” includes dependents 
to age 26. However,  using (2) (c) refers back to (a) and (b), scenarios that would be 
reviewed for cases such as custodial parents, etc to  apply–which wouldn’t be fit in the 
case of an adult dependent living with a spouse, not a custodial parent.  An alternative 
proposal is to use the simplified determination outlined in Item (D) (5) Longer or 
Shorter Length of Coverage - where “the plan that covered the person for the longer 
period of time is the primary plan, and the plan that covered the person for the shorter 
period of time is the secondary plan”. This would allow for the dependent to age 26, who 
is no longer a “child”, to be treated as an adult. 
 

Item 2 – What other scenarios might need to be considered? 
 

AHIP Comments:  AHIP notes that in the unlikely event that the adult dependent’s 
coverage began at the exact same date under both plans, for the purpose of order of 
benefit determination the birthday rule would be used to make the determination of 
primary plan in that case. 

 
Other comments regarding the COB Model Regulations for consideration 

 
Nongroup policies - The current model regulation allows for coordination of benefits when the 
plan is a nongroup (individual) contract. A number of states have adopted the language of the 
model, allowing for such COB in a nongroup scenario. However, a number of states continue to 
prevent any COB on individual contracts, or between such contracts. 
 
This is of growing concern. There are cases where individuals have sought to layer policies to 
obtain duplicate payments from carriers who are unable to coordinate on claims.  
 
This will become more challenging unless states take action. In the guarantee issue market in 
2014 individuals could purchase multiple policies and use claims payments from one policy to 
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cover the deductibles and premiums of others.  Or, it might occur if an individual became 
eligible for subsidized coverage in an Exchange, yet held onto prior coverage. This would put 
pressure on premiums, while allowing individuals to utilize multiple policies to accrue duplicate 
payments which in traditional COB would not be permitted. 
 

AHIP Recommends: The Task Force should strongly urge states’ adoption of the final 
amended model, which includes nongroup coverage in the definition of plan, for the 
reasons stated above.  

 
Long Term Care (LTC) policies – The current model regulation permits “medical care 
components of long term care coverage” as part of the definition of plan, and notes that plan 
“does not include benefits for non-medical components of long term care policies”.  We suggest 
some discussion on the scope of LTC policies coverage, and whether there are changes in the 
scope of coverage that should be considered here.   

 
 
Thank you for considering these comments. We look forward to discussions on the model at the 
upcoming NAIC Spring National Meeting. If you would like to discuss them before then, I can 
be reached at (202) 778-8487 or cgallaher@ahip.org. 
 
 
Sincerely,  
 

 
Candy Gallaher - Senior Vice President, AHIP State Policy 
 
Cc:  Randy Moses (ND), Regulatory Framework (B) Task Force 
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OHIO Department of Insurance Comments 

 

Received by Email 2-23-12 

 

 

Below please find Ohio’s comments.  Thank you. 

 

Kelly Maynard 
Assistant to Jillian Froment, Deputy Director 

50 W. Town St., Suite 300 

Columbus, OH  43215 

P:  614.728.1059 

F:  614.644.3743 

 
 

 
  
With regard to the first and third med pay issues, Ohio has not experienced problems or complaints associated 
with COB med pay issues so we would need additional information regarding the specifics of problems that 
other states have experienced before we could comment on if and how the COB model act may need to be 
updated.  Further, we believe that this request has also been shared with C committee and would be interested 
in their comments on this issue.    
  
Further study by the NAIC on the med pay issues should be done to determine if there should be any change(s) 
to the COB Model.  This might also include expanding educational communications to both the L&H and P&C 
industries by NAIC and NAIC encouragement to establish intercommunication processes/procedures among 
companies and, as necessary, the insureds, in order to share other coverage information.  
  
Concerning the second issue about adult children covered as a dependent in multiple plans, we agree that the 
COB Model needs to be revised to address this new situation brought about because of ACA 
requirements, though it may be premature to recommend a specific, steadfast solution without further study. 
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From: Chris Petersen [mailto:CPetersen@mmmlaw.com]  
Sent: Thursday, July 19, 2012 4:11 PM 
To: Moses, Randy 
Subject: COB Amendment 
  
The following is the proposed amendment to the COB model to address the dental issue.  I have also attached 
the relevant pages from the NAIC model act to so you can see where the amendment would added. 
  
Proposed amendment 
  
Amend the National Association of Insurance Commissioners’ Coordination of Benefits Model 
Regulation (Model 120) by adding the following underlined language at the end of subparagraph 
§3.K.(3): 
  

(h)                Group and nongroup insurance contracts and subscriber contracts that pay or reimburse 
for the cost of dental care. 

  
  
Purpose of the amendment 
  
To clarify the Model’s original intent that dental policies may include a coordination of benefits 
provision.  This issue has taken on added significance now that pediatric dental has been included as an 
essential benefit that might be subject to new cost-sharing limitations. 
  
  
  
L. Chris Petersen, Esq. 
Chair, Insurance Regulatory Practice Group 
Morris, Manning & Martin, L.L.P. 
  
Atlanta Washington, D.C. 
1600 Atlanta Financial Center  
3343 Peachtree Road, N.E. 
Atlanta, Georgia  30326 
Tel:  404-364-4589 
Fax:  404-365-9532 
E-mail: cpetersen@mmmlaw.com 

1333 H. Street, N.W. - Suite 820 
Washington, D.C.  20005 
Tel: 202-408-5147 
Fax: 202-408-5146 
E-mail: cpetersen@mmmlaw.com 
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