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I. INTRODUCTION 

Respondent/Cross-Appellant Dr. Stan Schiff, M.D., Ph.D, 

is a board-certified neurologist who works and resides in 

Shoreline, Washington. Dr. Schiff appeals the trial court's 

wrongful denial of his motion for summary judgment. There are 

no disputed issues of fact and the trial court should have ruled 

for Dr. Schiff as a matter oflaw. 

This is a Washington Consumer Protection Act (CPA) 

case. Dr. Schiff submitted charges in 2015 and 2016 to 

Defendant (Appellant/Cross-Respondent) auto-insurer Liberty 

Mutual (LM) for treating patients under the patients' LM 

Personal Injury Protection (PIP) coverage after they suffered 

injuries from car accidents. After LM's adjuster found Dr. 

Schiffs charges were covered under the PIP policies, the 

adjuster nevertheless denied full payment of his reasonable 

charges without any individualized investigation of the 

reasonableness of the amount, as required by law in Washington. 

Instead, the adjuster relied solely on a computer-generated 
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"approved amount" that was set at the 80th percentile of charges 

for the same treatment in the FAIR Health ("FH") database of 

provider charges. The adjuster paid that lower 80th percentile 

amount rather than the full charge, without knowing anything 

about the FH database and how the reimbursement amount was 

set and without determining that Dr. Schiffs charges were 

unreasonable ("FH 80th percentile practice"). 

LM's FH 80th percentile practice violates its "unequivocal 

duty" under Washington law to conduct an individualized 

investigation of the reasonableness of the provider's bills before 

denying payment in full and constitutes an unfair CPA practice. 

See, Folweiler v. American Family, 5 Wn. App. 2d 823 (2018). 

Dr. Schiff moved for partial summary judgment on 

liability and for injunctive relief under the CPA enjoining LM 

from continuing its unfair CPA practice. LM cross-moved for 

dismissal based on its "safe harbor" and "good faith reasonable 

interpretation oflaw" affirmative defenses. 

The trial court denied both motions even though it had 
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already ruled that LM engaged in the exact practice this Court 

held in Folweiler was an unfair insurance practice and that LM's 

practice violated the CPA. The trial court declined to enter 

judgment for Dr. Schiff, ruling that triable issues remained for a 

jury to resolve on LM's two affirmative defenses (even though 

these are issues of law, not fact). The trial court ruled that: 

First, a jury had to decide if LM could prove its statutory 

"safe harbor" affirmative defense under RCW 19 .86.170 that 

requires "express" and "affirmative approval" of LM's 

"specific" practice by the Insurance Commissioner to shield that 

practice from CPA liability. LM relies solely on the proforma 

administrative approval of its 2006 PIP policy language by the 

Rates and Forms division of the Office of Insurance of 

Commissioner ("OIC") to prove the defense. But the policy 

does not mention the FH 80th percentile limitation, and 

Insurance Commissioner Kreidler submitted a declaration saying 

he had no knowledge ofLM's practice. The trial court ruled the 

jury had to decide as a legal matter if Rates and Forms' approval 
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alone satisfied the legal requirements of the statutory "safe 

harbor" defense - a defense which no Washington Court has 

ever applied to an unfair insurance practice claim and requires 

not only express approval by the Insurance Commissioner but a 

determination that LM's specific practice is consistent with 

Washington law, which cannot be shown here. This is a legal, 

not a factual question. 

Second, the trial court also ruled that a jury had to decide 

ifLM could prove the judicially-created "good faith reasonable 

interpretation of law" defense to the unfair CPA practice claim 

based, again, solely on the administrative approval of its 2006 

PIP policy language by OIC's Rates and Forms division. 

Dr. Schiff argued, as a threshold matter oflaw, that this 

"good faith" defense does not apply in this case, given that the 

only case to have applied it to an unfair insurance practice claim 

applied it to a claim for a "bad faith" denial of coverage - which 

has bad faith as an element - and expressly distinguished a "bad 

faith" from a claim, like this one, alleging a denial of payment of 
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covered charges in violation of the WAC. See Leingang v. 

Pierce Cty Med. Ctr., 131 Wn.2d 133 (1997). The trial court 

ruled, without explanation, this legal issue was for the jury. 

The trial court also ruled it was for the jury to decide if 

LM met the legal requirements of the subjectively and 

objectively "good faith reasonable interpretation" defense when 

1) LM admits its 2006 policy does not state the FH 80th 

percentile limitation and LM' s adjusters testified they do not 

know the requirements of Washington law or how the lower 

reimbursement rate was set on Dr. Schiff s bills; and 2) this 

Court held in Folweiler that such an individualized investigation 

and assessment was "unequivocally required" by WAC 284-30-

330 and the PIP statute and there were numerous Washington 

(and other) courts and juries by 2015 holding that this exact 

practice stated a claim for or was an unfair practice. 

Third, even though the trial court found LM's practice 

violated the CPA under Folweiler, it denied Plaintiffs request 

for injunctive relief based on its interpretation of a 2005 
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nationwide class action settlement agreement in Oregon, 

Froeber v. Liberty Mutual. It ruled the language of one 

paragraph of the agreement barred absent class member insureds 

or providers forever from seeking to enjoin LM's unfair 

practice, even though this interpretation is contrary to the 

Oregon Court of Appeals' interpretation of the Agreement on 

direct appeal in Froeber and is contrary to Washington and 

Oregon public policy. 

The parties' cross motions for summary judgment that 

gave rise to this appeal were based on undisputed material facts. 

There are no factual disputes for a jury to resolve and the only 

issues to be resolved are the parties' disputes over whether the 

admitted facts are legally sufficient to prove LM's affirmative 

defenses and the trial court's interpretation of Froeber is legally 

correct. It is the function of the court, not a jury, to determine 

the law from the undisputed facts. 

Dr. Schiff asks that this Court apply the undisputed facts 

to the law and grant summary judgment for Dr. Schiff, holding 
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LM's practice is an unfair CPA practice under Folweiler; LM 

has not met the requirements of the statutory "safe harbor" 

defense to CPA liability; there is no "good faith" defense 

applicable to this denial of payment claim; and if there was, LM 

has not met the requirements of showing its refusal to pay Dr. 

Schiff s reasonable bills in full was based on an objectively and 

subjectively good faith reasonable interpretation oflaw. 

Lastly, this Court should grant injunctive relief barring 

LM from continuing its unfair practice. Such relief is central to 

the public interest protections of the CPA. In so doing, this 

Court should reverse the trial court's ruling that Dr. Schiff and 

all absent class members are barred forever from seeking 

injunctive relief by the 2005 Froeber Agreement. 

II. ASSIGNMENTS OF ERROR 

A. Assignments of Error 

1. The trial court erred in denying Dr. Schiffs motion for 
summary judgment on liability. 

2. The trial court erred in not dismissing LM's "safe harbor" 
affirmative defense. 

3. The trial court erred in not dismissing LM's "good faith" 
affirmative defense. 
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4. The trial court erred in interpreting the Froeber agreement 
extend in perpetuity and bar Dr. Schiffs request for 
injunctive relief. 

B. Issues Related to Assignments of Error 

1. Is Plaintiff entitled to a judgment of liability because LM 
stipulated that it denied Dr. Schiff s covered PIP charges 
without any individualized investigation or assessment his 
charges were not reasonable, LM and its adjusters so 
testified, and the trial court found LM's practice was the 
same as the practice this Court held was an unfair CPA 
practice in Folweiler? 

2. Should this Court dismiss LM's "safe harbor" defense 
because LM relies solely on a routine approval by OIC's 
Rates and Forms division of a 2006 PIP policy that does not 
state LM's 80th percentile practice, there is no evidence of 
any "express" and affirmative permission by the Insurance 
Commissioner of LM's "specific practice," and its practice 
has been held illegal under Folweiler? 

3. Should the Court dismiss LM's "good faith reasonable 
interpretation of Washington law" defense because it only 
applies to bad faith denial of coverage claims? 

4. Should the Court dismiss LM's good faith reasonable 
interpretation of Washington law" defense because LM relies 
solely on a routine approval by OIC's Rates and Forms 
division of a 2006 PIP policy that does not state LM' s 80th 

percentile practice; this Court held in Folweiler that LM's 
practice is illegal; no court had held that LM's practice was 
consistent with Washington law; at least four Washington 
courts had held the identical practice stated an unfair CPA 
practice; a King County jury found the practice an unfair 
CPA practice; and a Washington court told LM' s subsidiary 
Safeco and LM's lawyers that OIC approval of PIP policy 
language is not the equivalent of approval of the insurer's 
practice? 
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5. Should the Court dismiss LM's Froeber affirmative defense 
and grant Plaintiff injunctive relief because a reasonable and 
lawful interpretation of the Froeber agreement limits its 
future claims bar to the three years after the effective date of 
Froeber (to 2011 )? 

III. FACTS 

C. Dr. Schiff's CPA Claim 

LM' s PIP insurance covers medical treatment if its 

insureds suffer injuries from car accidents. The PIP statute 

mandates LM make "payments of all reasonable" expenses 

covered by the insured's PIP policy. RCW 48.22.005. 1 WAC 

284-30-395 makes it an "unfair practice" for LM to deny 

payment in full of covered healthcare provider charges on a PIP 

claim without first determining the charge is "not reasonable." 

WAC 284-30-330(3), ( 4) make it an "unfair practice" for LM to 

deny full payment without an individualized investigation of the 

reasonableness of the provider's charge and determination the 

charge was not in fact reasonable for the provider's services 

1 The PIP statute and WAC express Washington's "strong public 
policy in favor of fully compensatory PIP benefits." Durant v. 
State Farm, 191 Wn.2d 1 (2018). 
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based on his/her personal attributes. 2 This duty of an 

individualized investigation is "unequivocal," and violation of 

that duty alone "establishes" an unfair CPA practice claim. 

Folweiler, 5 Wn. App. at 823. 

In September 2015 and October 2016, Dr. Schiff billed 

LM for treatment charges incurred by LM's insureds. CP 684-

685, 5560. LM determined the charges were covered under the 

insureds' PIP and MedPay policies. CP 26. The policy in effect 

for both bills was LM's 2006 policy, which was in effect from 

2006 through Nov. 2016. CP 4927. 

After receiving Schiffs bills, LM automatically denied 

full payment and reduced the payment amount to the 80th 

percentile of charges for the same treatment from a broad 

geographic area in the FH database. CP 5570-71, 6251-53, 

67 4 7. LM refers to this as a "usual and customary" reduction. 

Id. LM conducted no individualized investigation of the 

2 WAC 284-30-330(3) and ( 4) do not involve or require proof of 
the insurer's "bad faith." 
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reasonableness of Schiffs charges. CP 1951-52; 6252-53. 

In depositions of LM' s adjusters, the adjusters did not 

know why the charges were not paid in full. CP 5582; 5585. 

They were not trained on the requirements of WA law. CP 5576-

77. Their actions were not based on any belief that what they 

were doing did or did not comply with Washington law. Id. The 

adjusters did no individualized investigation and made no 

conscious decision that the charges were not in fact reasonable. 

CP 5577-78; CP 5585-87, 5594-95. 

LM stipulated to these facts in exchange for Plaintiff not 

conducting further depositions of LM claims adjusters. CP 

6747, Stipulation in Lieu of Depositions at ,r 3: 

Before processing and paying Dr. Schiff s bills by 
applying a Code 99 "usual and customary" 
reduction, Defendants did not individually 
investigate Dr. Schiff s background, credentials, 
board certifications, years of practice, or any other 
justification for the rates charged by Dr. Schiff. 
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LM again admits these facts again in its brief. 3 

In 2017, Schiff filed suit alleging LM' s denials violated 

the PIP statute, WAC and public policy and were an unfair CPA 

practice. CP 1. 

D. LM's 2006 policy does not state LM's practice 

LM repeatedly refers to its FH 80th percentile practice as 

"OIC approved," because proving this is central to its 

affirmative defenses. But this is an attempt to confuse the 

timeline and the relevant facts. 

At the time LM reduced Dr. Schiffs bills in 2015 and 

2016, the only agency action that OIC had taken was routine 

approval by its Rates and Forms Division ofLM's automobile 

policy language in 2006. This policy does not specify LM's 

specific 80th percentile FH practice. LM's 2006 auto policy has 

3 LM deliberately obfuscates and states that it conducts 
individualized investigation into coverage. Brief at 5-9. But that 
is irrelevant. What is at issue is whether LM individually 
investigates the reasonableness of the billed amount. It admits 
that it does not; it solely and automatically applies the FH 80th 

percentile amount. Id. 
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a PIP section stating that LM pays "reasonable" medical 

expenses from injuries in a covered accident and that 

"Reasonable expenses" ... means the least of': 

The charge determined by us based on a 
methodology using a database designed to reflect 
amounts charged by providers of medical services ... 
within the same or similar geographic region ... The 
database will reflect (a) the service charge data 
regardless of the provider's specialty. 

CP 4934. LM's policy did not state that its "methodology" 

meant solely relying on a database and not conducting any 

individualized investigation of the reasonableness of the 

charges. CP 108. In 2016, LM testified it had never told OIC 

that it paid using the FH 80th percentile. CP 6238-39. In 2019, 

LM testified that it had never asked OIC for a formal opinion 

about the legality of its FH 80th percentile practice. CP 6238-39. 

The Insurance Commissioner himself was not involved in and 

had no knowledge of this routine approval of policy language or 
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practice. CP 5614 (Kreidler dec.).4 

LM cites to OIC actions after the reductions to Dr. 

Schiffs bills, such as approval by OIC in late 2016 of new 

policy language and a 2020 declaration from an OIC deputy 

commissioner Toni Hood. This evidence is irrelevant to the 

issues at hand. Schiffs patients had coverage under its 2006 

policy, not its 2016 policy, and the 2016 policy was approved 

after LM reduced Dr. Schiffs 2015 bill and did not become 

effective until after Dr. Schiff s 2016 bill. What matters to its 

"safe harbor" defense is what, if any, specific permission OIC 

granted for LM's practice prior to 2015. And what matters to its 

"good faith" defense is what LM knew about the legality of its 

practices under the 2006 policy when denying Schiffs charges 

4 In March 2016, LM testified that the 2006 policy does not state 
LM limits payments to the FH 80th percentile. CP 6238. In 
2019, LM testified that consumers and insureds would not know 
of the FH 80th percentile limitation from the policy. CP 203 7. 
LM also testified, in March 2016, that charges above the FH 
80th percentile could be reasonable but the only way to know 
was from considering "all circumstances" relative to the 
provider. CP 5956-58. 
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and whether, in light of existing law at the time, any belief by 

LM that its practice was legal was objectively in good faith. 

More broadly, OIC has never said, even after the 2015-

2016 time period relevant to LM's defenses, that the practice at 

issue is lawful. In her 2020 declaration, Toni Hood states that 

LM's investigation of coverage satisfies its obligations under 

WAC 284-30-330, CP 4885, but that it is still obligated under 

RCW 48.22.005(7) to pay "all reasonable" PIP expenses and its 

use of the FH database is "merely an approved means to that end 

and does not contradict or hinder Liberty Mutual's statutory and 

regulatory obligations to its insureds." Id. See also CP 6052. 

This Court has twice held that the statutory and regulatory 

obligations on LM include an individualized investigation and 

assessment of the reasonableness of the provider's covered PIP 

charges prior to denial of payment of the charge in full and that 

automatic reduction by a geographic database does not satisfy 

this legal requirement. Folweiler, supra; Eastside v. USAA., 10 

Wn. App. 2d. 1031, *6 (2019) (unpublished). Hood admitted in 
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deposition that she was not familiar with either case when 

rendering her opinion. CP 6042-6050. And Hood confirmed in 

deposition that the courts say what the law means and what is an 

unfair CPA practice, not OIC. CP 6014, 6061. 

In any event, this is not a material factual dispute, given 

that the post hoc thoughts of OIC in 2020 have nothing to do 

with whether LM had affirmative OIC approval of its specific 

practice in 2015 or a good faith belief in 2015 that its practice 

was legal. As LM stated in its motion, the parties agree that no 

material factual disputes exist on the parties' cross-motions for 

summary judgment - what exists are important legal questions 

dispositive of Dr. Schiff' s CPA claim and which should have 

been resolved by the trial court. The parties have stipulated to 

discretionary review, which was granted, to resolve these issues. 

E. The facts LM knew before denying Schiff's bills defeat its 
defenses 

In 2006, when Rates and Forms approved LM's policy 

language, the PIP statute required LM to make payments of "all 

reasonable" covered expenses and WAC 284-30-330 had an 

16 



"unequivocal" requirement of an individualized investigation of 

the reasonableness of a provider's covered charge before denial 

of full payment. Folweiler, supra. 5 

In 2006, LM was using the Ingenix database, a 

predecessor to FH; FH did not exist yet. CP 6258. So LM knew 

the 2006 policy that applied to Schiffs charges could not have 

set out a FH 80th percentile practice. 

LM started using FH in 2011 because Ingenix was 

removed from the market in 2010 based on a NY AG 

investigation that found it unfairly reduced provider charges 

below market value and was unreliable. LM knew this. CP 6237. 

LM had been told by multiple courts Ingenix was not reliable 

and could not be used to determine reasonable charges.6 

5 Insurers are assumed to know the law and are charged with that 
knowledge when a court assesses their "good faith 
reasonableness" defense. Nyugen v. Glendale Constr. Co., 56 
Wn. App. 196, 204 (1989). 
6 See NE. Physical Therapy v. Liberty Mut. Ins. Co., 466 Mass. 
358, 362, n.4 (2013); Davekos v. Liberty Mutual, 2008 WL 
241613 (Mass.App.Div.). See also McCoy v. Health Net, Inc., 
569 F.Supp.2d 448 (D.N.J. 2008). 
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In 2010, a Washington provider, Dr. Kerbs, sued LM's 

subsidiary Safeco in King County Superior Court, alleging that 

Safeco's automatic use of the 85th percentile of Ingenix was an 

unfair CPA practice. Safeco moved to dismiss, asserting Ingenix 

was widely used and OIC had approved Safeco's policy 

language, so its practice was not unfair. The trial court denied 

the motion, finding that while OIC had approved the policy 

language, it did not approve Safeco's actual practice, which was 

not stated in the policy. The court held that if proven, the facts 

alleged showed violations of the PIP statute and WAC and an 

unfair CPA practice. CP 6223. 7 

In 2010, Dr. Kerbs had also sued Progressive for an unfair 

CPA practice over its automatic PIP bill denials using Ingenix. 

CP 6282. The court denied Progressive's motion to dismiss, 

holding, like Judge Shaffer in Safeco, the alleged facts would 

7 Safeco then moved for SJ and to dismiss on these same 
arguments. Judge Shaffer struck the motion and sanctioned 
Safeco $10,000 for again asserting the facts did not support an 
unfair practice. CP 6268. In 2011, Judge Verellen denied 
Safeco's motion for review, finding no error. CP 6272. 
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prove an unfair CPA practice. Id.; CP 6286. In 2012, a 

unanimous King County jury found Progressive's practice 

violated the WAC, the PIP statute and was an unfair practice 

that caused injury to the provider's business. CP 5704; 6505. 8 

In April 2016, in an identical case against LM by a 

different provider, Chan Healthcare Group, the King County 

Superior Court rejected LM's assertion that OIC's approval of 

its 2006 policy entitled LM to a "safe harbor" defense, stating, "I 

don't think that the commissioner ever approved the practice. 

The commissioner approved the language which doesn't, by its 

terms, says, "now we are going to do an 80 percent check 

8 LM and its attorneys were aware of the Progressive verdict. 
LM also knew before denying full payment of Schiff s bills that 
neither Ingenix nor FH set reasonable fees, and LM could not 
represent to third parties that it did. CP 623 7. The FH licensing 
agreement and User Guide states that FH database products do 
not "set forth a stated or implied reasonable and customary 
charge or allowed amount." CP 2047, 6471. See, also, Verci v. 
High, 161 N.E.3d 249, 256-258 (Ill. App. Ct. 2019) (FH 
database so unreliable it cannot be used to determine reasonable 
fees; defense expert's testimony based on FH data properly 
excluded.). This is contrary to LM's assertion that FH is the 
"gold standard" and LM is using it exactly as intended. 
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against a computer data base."" CP 5611-12. 

In October 2016, LM denied Schiff's second bill, 

submitted under LM's 2006 auto policy, based solely on its FH 

80th percentile limitation. CP 6747. 

At the time of LM's automatic reductions to Dr. Schiff's 

bills in 2015-2016 based on the FH 80th percentile amount, there 

were no cases or rulings in Washington approving LM's practice 

or its use of a database to automatically reduce PIP payments. 

F. The trial court ruled LM's practice was an unfair 
practice under Folweiler, but did not enter summary 
judgment for Dr. Schiff because it erroneously held that 
LM's affirmative defenses needed to be decided by a jury. 

In January 2020, Dr. Schiff moved for partial summary 

judgment on liability. During the hearing on February 28, 2020, 

the trial court ruled that LM's practice is an unfair CPA practice 

based on Folweiler. VRP 2/28/2020. In its March 5, 2020 Order 

memorializing the ruling, the Court explained that: 

Based upon the current record, the court finds that it 
is undisputed that: (1) Liberty Mutual relied solely 
upon the 80th Percentile Methodology in processing 
and paying Dr. Schiff's October 2015 billing and his 
November 2016 billing; and (2) Liberty Mutual did 
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not do individualized investigations with respect to 
those billings. 

CP 4158. 

The Court's ruling was based on LM's stipulation (that it 

did no individualized investigation of the reasonableness of Dr. 

Schiff s bills before reducing payment, and instead solely relied 

on the FH 80th percentile. Id. The ruling was also based on the 

testimony ofLM's adjusters and LM's 30(b)(6) deposition 

testimony that: 

Id. 

When the payment is made at the eightieth 
percentile, there's no individualized investigation to 
the Provider's fee as to whether it's reasonable or 
not" and that LM does not look to the background of 
the provider, their years of experience, their 
credentials, or determine whether what they're 
actually charging for their services is reasonable. 

The Court ultimately denied Plaintiffs motion without 

prejudice, finding there were unresolved factual questions as to 

LM's affirmative defenses, including about the Insurance 

Commissioner's actions. CP 4159-60. 

After additional discovery into the Insurance 
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Commissioner's actions, the parties filed cross-motions for 

summary judgment. CP 5497. The trial court denied both 

motions, finding that factual issues remain on LM's affirmative 

defenses for a jury. Those orders gave rise to this appeal. 

G. The Froeber class action settlement in Oregon does not 
bar Dr. Schiff's claim for injunctive relief 

The Froeber v. Liberty Mutual lawsuit in Oregon, 

involved claims related to Liberty's reductions to healthcare 

providers' PIP and Medpay bills using the Ingenix database, a 

different database than the current database, FH, that LM uses to 

automatically reduce providers' PIP bills. Froeber v. Liberty 

Mutual, No. 00C15234 (Circuit Court of Oregon, Marion 

County). A class action settlement was entered into in Froeber 

in December 2005 and was finalized on April 19, 2006. Froeber 

v. Liberty Mutual Ins. Co., 193 P.3d 999 (OR.Ct.App., 2008). 

The relevant subclass is defined as those providers who 

submitted bills to Liberty and had reductions on those bills from 

January 1, 1996 to June 9, 2005. Id. 

LM argues that this decades-old Agreement bars Dr. 
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Schiff s request for injunctive relief in this case because 1) the 

Agreement covers not only Liberty's use of the Ingenix database 

but also any subsequently invented or adopted "similar" 

databases; and 2) the Agreement's stipulation that LM's 

reductions to PIP bills are "lawful" and the covenant not to file 

future suits alleging otherwise lasts forever as long LM 

continues to use a database to reduce PIP bills. CP 233 7 ("these 

provisions do not contain any time limitation or expiration"). 

The scope and date of this Agreement must be 

emphasized: it is undisputed that the Froeber lawsuit and 

settlement involved LM's use of the Ingenix database to 

automatically reduce providers' PIP bills, which no longer 

exists. It is undisputed that at the time the Froeber Settlement 

Agreement ("the Agreement") was reached in 2006 the FH 

Health database did not exist and would not exist for another 

five years. LM admits that the class period in Froeber spans 

from more than 20 years ago to more than fifteen years ago. It 

admits that the effective date of the Agreement was in 2008, 
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more than a decade ago. CP 2003. And it admits that the "going

forward" provisions requiring LM to pay at the 80th percentile 

of the Ingenix database expired after three years, on October 13, 

2011, more than a decade ago. CP 1999-2000. 

LM argues that the decades-old Agreement bars claims in 

perpetuity even though on a direct appeal by objectors to the 

Froeber agreement, the Oregon Court of Appeals affirmed the 

settlement based on an express finding and conclusion that the 

settlement did not settle, release and waive "claims for PIP 

medical benefits submitted after the relevant class period." 199 

P.3d at 1008 (emphasis added). 

The parties each filed motions on LM's Froeber 

affirmative defense earlier in the case. CP 2323; CP 1859. The 

trial court, as stated above, held that the Froeber agreement bars 

claims for injunctive relief by absent class members forever. CP 

5899. Based on the Court's ruling in 2020 that LM's practice is 

an unfair practice, Plaintiff brought the request for injunctive 

relief anew in its motion for summary judgment. CP 5502, 
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5522. The trial court again denied the request. CP 6684. This 

appeal followed. 

IV. ARGUMENT 

H. Folweiler controls here; Dr. Schiff is entitled to summary 
judgment on liability 

Where "there is no dispute of facts ... whether the conduct 

constitutes an unfair. .. act can be decided by this court as a 

question oflaw." Leingang v. Pierce Cty Med. Ctr., 131 Wn.2d 

133, 150, 930 P.2d 288 (1997). 

1. Folweiler held using an automatic FH 
percentile rather than individualized 
investigation of the reasonableness of charges 
is an unfair practice. 

While pretending like the clear holding in Folweiler v. 

American Family, 5 Wn. App. 2d 823 (2018) does not exist, LM 

is asking this Court to overrule Folweiler without saying it. 

Folweiler is unequivocal and is dispositive in this case. 

This Court was clear in 2018 that LM' s practice, which is 

identical to American Family's, of solely using a percentile of an 

algorithmic database of geographic charges to reduce and pay 
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PIP claims and not conducting any additional individualized 

assessment of the reasonableness of the provider's charge is an 

unfair practice. See id. at 839 (emphasis added): 

Reading WAC 284-30-330 and (4) together 
unequivocally establishes a duty to actually 
investigate and conduct a reasonable investigation of 
claims. Again, this requires an individualized 
assessment and not simply applying a geographic 
based formula to each claim regardless of the 
individual circumstances. The allegations in 
Folweiler's complaint are sufficient to establish an 
unfair act in violation of the CPA based on a 
violation of the public interest embodied in WAC 
284-30-330. 

LM argues WAC 284-30-330 does not require 

individualized investigation of each charge, and that its use of 

the FH database satisfies any such obligation. Brief at 25-27. 

But Folweiler, by its clear language above, expressly says that is 

exactly what is required, and expressly rejects that "applying a 

geographic based formula to each claim regardless of the 

individual circumstances" satisfies this obligation under WAC 

284-30-330. Folweiler, 5 Wn. App. 2d at 839. 

Further, in Durant v. State farm, 191 Wn.2d 1, 7 (2018), 
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the Washington Supreme Court held that insurers may not use 

policy language to cap or limit payment of fully compensatory 

PIP benefits by making automatic denials that are authorized by 

the express language of the policy even if that policy language 

had been approved by the Office of Insurance Commissioner 

("OIC") for a decade. Id. at 12. Instead, the insurer must pay the 

charge unless it has first, in fact, determined that the submitted 

treatment charge is not reasonable, necessary, covered or within 

three years of the accident. Id. Using policy language that more 

narrowly defines the terms "reasonable" or "necessary" in the 

PIP statute and WAC than the common broad meaning of terms 

in order to cap or limit PIP payments violates public policy, the 

PIP statute and WAC. Id. at 408. 

This Court should not be fooled by LM' s attempt to 

conflate its investigation of coverage with its automatic 

computer-generated payment of bills at the 80th FH percentile in 

place of individually investigating the reasonableness of the 

charges. Compare Brief at 26 ("Liberty individually reviews 
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every PIP and MedPay bill [for coverage], using claims 

reviewers to confirm the treatment is appropriate") with id. at 

26-27 ("and a trusted computer database [FH] to determine 

reasonableness of each of the billed charge by comparing them 

against the charges of other providers for the same treatment in 

the same geographic area.). 

First, LM stipulated that it conducted no individualized 

investigation into the reasonableness of Dr. Schiff s billed 

charges and solely relied on the 80th percentile of the FH 

database. These are the undisputed facts. 9 The trial court already 

made a factual finding confirming this. CP 4158. 

And this is exactly what Folweiler forbid. Supra at 838: 

9 It is black letter law that a party cannot introduce evidence 
seeking to contradict a Stipulation of Fact entered into by the 
party. See, Christian Legal Soc. v. Martinez, 561 U.S. 661, 676-
677 (2010)( "Litigants ... "[a]re entitled to have [their] case tried 
upon the assumption that ... facts, stipulated into the record, 
were established. [Factual stipulations are] binding and 
conclusive ... and the facts stated are not subject to subsequent 
variation. So, the parties will not be permitted to deny the truth 
of the facts stated ... or to maintain a contention contrary to the 
agreed statement ... or to suggest, on appeal, that the facts were 
other than as stipulated or that any material fact was omitted."). 
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On their face, RCW 48.22.095(l)(a) and RCW 
48.22.005(7) require payment of "all reasonable and 
necessary expenses incurred by or on behalf of the 
insured." The statutes necessarily impose a duty to 
look at each claim individually in order to determine 
the reasonable and necessary expenses for the 
insured. The law requires an individualized 
assessment rather than substituting a formulaic 
approach that pays only 80 percent of the average 
charge for a large geographic area. 

LM argues that Folweiler was limited by its 12(b)(6) 

posture. But Folweiler interpreted what the PIP statute and 

regulations require as a matter oflaw. This Court's holding in 

Folweiler had nothing to do with a factual assessment of the 

reliability of the FH database or whether it was being used as 

designed. Rather, the Court held, as a matter of law, independent 

of the reliability or accuracy of the database, that automatic 

reliance on the 80th percentile of the FH database cannot be used 

as a substitute for "individualized assessment" under the terms 

of the WAC. 

Further, this Court affirmed Folweiler in a reversal of 

summary judgment in favor of insurer USAA on the provider's 

identical CPA claim that USAA's identical practice based solely 
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on the 80th percentile of the similar Milliman database was an 

unfair practice, reaffirming that: "failing to undertake an 

individualized assessment and using a geographic based formula 

regardless of the individual circumstances constitutes an unfair 

act in violation of the CPA." Eastside v. USAA, IO Wn. App. 

2d. 1031, *6 (2019) (unpublished) ( emphasis added). 

There is no good faith basis for LM to argue that 

Folweiler does not apply directly here to hold that LM's practice 

is an unfair CPA practice. Liberty Mutual is making arguments 

directly contrary to what this Court itself held in Folweiler, and 

is asking the Court to overrule Folweiler without actually saying 

this is what they're doing. 10 

10 LM argues that "OIC approval" distinguishes its practice from 
American Family's. American Family's policy also stated that it 
may look to a database to define reasonableness and OIC's 
Rates and Forms Division approved this policy. More 
importantly, OIC has never held that LM's specific practice of 
failing to individually investigate the reasonableness of a charge 
is lawful. OIC deputy commissioner Hood, in 2020, wrote that 
LM's investigation of coverage satisfies the WAC, and that LM 
may use the database as a means to an end but still must meet 
the requirements of the applicable statutes and regulations. CP 
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2. Under Folweiler, Dr. Schiff has established an 
unfair practice; he does not need to prove 
additional public interest impact or injury 

Folweiler entitles Dr. Schiff to a determination that LM's 

practice is an unfair CPA practice. The trial court already made 

factual findings that the practice is identical to American 

Family's and unfair under Folweiler. Pursuant to Folweiler, 

there are no additional elements that he must prove under the 

CPA, and Dr. Schiff is entitled to judgment on liability. 

A CPA claim has only five elements: (1) an unfair or 

deceptive act or practice, (2) occurring in trade or commerce, (3) 

affecting the public interest, ( 4) injury to business or property, 

and (5) causation. Panag v. Farmers, 166 Wn.2d 27, 37 (2009); 

4885. She testified that the courts, not OIC, are the final arbiters 
of what the law requires and whether a practice is an unfair CPA 
practice. CP 6014, 6061. 

The trial court found, based on LM's own stipulation and 
testimony in this case, that LM's practice is identical to 
American Family's practice, and that Folweiler controls. None 
of the other "factual differences" LM points to, such as its policy 
language stating that it will reimburse patients if they are 
balance billed or its expert report touting the benefits of the FH 
database, are relevant to this Court's clear holding in Folweiler. 

31 



WPI 310.01. An "unfair practice," can be shown by proving the 

practice "offends public policy as established "by statutes [or] 

the common law." Id. The public interest impact prong is met if 

the practice violates a statute that incorporates the CPA or that 

specifically declares a public interest impact. WPI 310.04. 

This Court already determined in Folweiler, as a matter of 

law, that LM's practice is unfair and affects the public interest 

because it violates the unequivocal duty to individually 

investigate set out in WAC 284-30-330(3) and ( 4) and is "a 

violation of the public interest embodied in RCW 

48.22.095(l)(a) and RCW 48.22.005(7)." 5 Wn. App. at 838-

83 9. Because the practice also occurs in trade or commerce and 

causes injury to the providers, F olweiler determined that an 

unfair CPA claim was established. Id. Nothing more needs to be 

proven here. LM's practice violates the CPA. 

LM argues that the Court should reassess this analysis in 

the context of a claim by a provider, that Dr. Schiff must also 

prove that his bills were reasonable, and that without doing so he 
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cannot prove "injury." 

But Folweiler answers all of these questions: Folweiler 

too was a claim by a provider and F olweiler clearly held that the 

types of injuries Dr. Schiff has proven - reduced payments, 

administrative expense, inconvenience - result from this practice 

and constitute CPA injury. See Folweiler, 5 Wn. App. 2d at at 

839-840 (finding Folweiler sufficiently established injury and 

holding that "Monetary damages are not necessary to establish 

injury; a mere delay in use of property or receiving payment is 

an injury under the CPA"). Any questions about whether Dr. 

Schiff s bills were reasonable and whether he was damaged by 

being paid at the 80th FH percentile amount are damages 

questions not relevant at the liability stage. 

3. Most other WA PIP insurers individually 
investigate reasonableness 

Under the guise of arguing "public interest impact" and 

that its practice will actually help insureds, LM attempts to scare 

this Court into believing that the PIP insurance industry will fall 

apart and insureds will suffer if LM is not allowed to rely 
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entirely on automatic application of the FH 80th percentile to pay 

bills. Brief at 35-3 7. But the majority of PIP insurers in WA do 

not use a database and instead individually investigate the 

reasonableness of bills. CP 5872, 5874. LM's parade of 

horribles has not come to pass for those insurers or their 

insureds. 11 

**** 

In sum, the trial court erred in failing to enter a judgment 

of liability. The trial court found there is no dispute that LM' s 

practice is the same as American Family's. There is no factual 

dispute left to be resolved by a jury. This Court should reverse 

the trial court's denial of summary judgment and find Plaintiff 

has established liability under the CPA. 

I. LM has not and cannot meet the requirements of a "safe 
harbor" defense to CPA liability 

11 If this Court finds that under Folweiler, Dr. Schiffhas 
established an unfair practice but that he must still prove public 
interest impact, the Court should remand for determination of 
this issue, which are very much in disputed, as LM 
acknowledges. See Brief at 37 (summarizing dueling expert 
opinions about exhaustion and premiums). 
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1. This defense to CPA liability must be 
construed narrowly 

RCW 19.86.170 provides a statutory exemption to CPA 

coverage. This "safe harbor" exemption has been given an 

extremely narrow construction by Washington courts because it 

is inherently inconsistent with the strong public policy that the 

CPA be "broadly construed" to protect citizens and the public 

from unfair and deceptive practices. See, Vogt v. Seattle-First 

Nat. Bank, 117 Wn.2d 541,552, 817 P.2d 1364 (1991). 

Accordingly, to prove the exemption from liability for its 

unfair practice, LM must prove that at the time of the acts in 

question, it had specific, affirmative and express permission by 

the Insurance Commissioner of the specific practice at issue; 

and that this specific practice is consistent with Washington law. 

Id. See also In re Real Est. Brokerage Antitrust Litig., 95 Wn. 

2d 297, 303, 622 P.2d 1185, 1189 (1980). 

LM has not and cannot meet this burden. 

2. OIC's 2006 routine approval of LM's policy 
language does not constitute express 
permission for the specific practice 
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Insurance Commissioner Kreidler submitted a declaration 

stating he had no knowledge of LM's practice and that he only 

delegated general authority to Rates and Forms to approve 

language in insurance policies sold in Washington. CP 5614. 

There is no evidence he delegated authority to Rates and Forms 

to grant permission to LM for its "specific practice" that is not 

articulated in its policy. Id. LM admitted in deposition in 2016 

that it never asked for approval of its practice from the 

Commissioner or OIC; the only thing it submitted was routine 

policy language approval. 

The only OIC action that took place prior to LM's 

reductions to Dr. Schiff' s bills in 2015 and 2016 was Rates and 

Forms' routine approval of LM's policy language in 2006. CP 

4910, 4932. That policy does not state that LM defines 

reasonableness to mean solely the 80th percentile of the FH 

database or that LM relies only on the 80th FH percentile without 

conducting any additional investigation into the reasonableness 

of the doctor's charges; instead, the policy states only that LM 
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uses "a methodology" which "includes" the use of a database. 

CP 4934. 12 Liberty admits this. Brief at 43 ("the 2006 policy 

form did not mention FAIR Health or the 80th percentile 

benchmark"). 

LM's 2016 policy went into effect after the 2015 and 

2016 reductions to Dr. Schiff's bills, CP 5617, and is irrelevant 

to the safe harbor analysis. 13 

There are no disputed facts for a jury to determine and the 

trial court erred in reserving this issue for the jury. This Court 

should hold as a matter of law, and in keeping with the mandate 

12 See also CP 5611-12 (Chan v. Safeco ruling that 
Commissioner had not approved the practice of relying solely 
on a database because this practice is not stated in the policy). 
13 LM argues that because Rates and Fonns approved the 2016 
policy language prior to LM reducing Dr. Schiff's November 
2016 bill, this approval provides safe harbor protection. But that 
approval, in addition to having an effective date after Dr. 
Schiff's November 2016 bill, related only to practices under that 
2016 policy. Dr. Schiff's patients were treated and LM billed 
under the terms of the 2006 policy. In any event, it is undisputed 
that Dr. Schiff's 2015 reduction was before the 2016 policy 
language was approved, so the issue remains whether LM 
qualifies for a safe harbor exemption based solely on the 2006 
policy language approval. 
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that CPA is to be construed broadly and its exceptions narrowly, 

that OIC's policy language approval alone - especially in the 

context of the 2006 policy which does not state the particular 

practice at issue - is not legally sufficient to establish Insurance 

Commissioner "permission" of the "specific practice" under the 

statutory exemption to liability for an unfair CPA practice. 

3. No case holds that OIC policy language 
approval alone justifies a safe harbor 
exemption, and such a rule would eviscerate 
the CP A's protections 

LM argues that Wash. Osteopathic Med. Ass 'n v. King 

Co. Med Serv. Corp., 78 Wn.2d. 577, 580 (1970) holds that 

actions routinely approved by OIC are protected from CPA 

liability under the safe harbor. Brief at 38. But this case was 

decided in 1970 under a prior version of the safe harbor statute, 

RCW 19.86.170. Later cases confinn that under amendments to 

RCW 19.86.170, which clarified that regulated activities are 

subject to the CPA and the exemption only applies to particular 

practices specifically permitted, "[t]he statute does not exempt 

actions or transactions merely because they are regulated 
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generally; the exemption applies only if the particular practice 

found to be unfair or deceptive is specifically permitted, 

prohibited, or regulated." Miller v. US. Bank of Wash., 72 Wn. 

App. 416, 420-21, 865 P.2d 536 (1994) (emphasis added). See 

Vogt, supra. No Washington Court has ever applied the current 

safe harbor statute to an unfair insurance practice claim. 

LM argues that if OIC did not agree with its practice, OIC 

would not have approved LM's policy language. Brief at 43. 

This argument is baseless for multiple reasons. First, it flips 

LM's burden on its head. An agency's acquiescence does not 

constitute the type of "specific permission" required to establish 

a "safe harbor" defense. See In re Real estate Brokerage, 95 

Wn.2d at 303. "Specific permission" required from the agency 

must be narrowly construed and cannot be based on ambiguous 

action or implied by rote agency action like the processing of an 

application for approval of an insurance form. 

Second, as LM admits (Brief at 43), LM's "particular 

practice" is not stated in its 2006 policy. The 2006 policy does 
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not state that LM solely relies on the FH 80th percentile and 

engages in no other investigation or analysis of the 

reasonableness of the charges. FH did not even exist in 2006. 

Third, LM's argument is contrary to 0/C's own stated 

view of the law, both as to the merits and the issue of whether 

OIC's approval of policy language means OIC is deeming a 

particular practice lawful. In its amicus curiae brief in Durant, 

OIC told the Washington Supreme Court that its consistent 

approval for decades of State Farm's policy language stating that 

the insurer would limit PIP payments that were not for treatment 

necessary to obtain "maximum medical improvement" ("MMI") 

was not relevant and not a shield to liability because "[t]he plain 

language of WAC 284-30-395 clearly prohibits the use of 

[MMI] as an additional grounds for the denial, limitation, or 

termination of PIP benefits." Durant, 191 Wn.2d at 12 (citing 

amicus brief at 9); CP 5638 (amicus brief). 

Finally, a rule oflaw that OIC policy language approval 

standing alone satisfies the narrow "safe harbor" defense would 
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gut the ep A entirely in cases against insurance companies and is 

inconsistent with the broad public policy and interpretation of 

the ep A given to it by Washington courts, which requires 

narrow interpretation of ep A exceptions. With limited 

exceptions, every insurance policy in Washington must be 

submitted to ore and obtain policy language approval. Yet 

Washington courts have repeatedly not deemed ore policy 

language approval to bar a claim alleging that the way in which 

the insurer uses or interprets its policy language to limit benefits 

is illegal. See Durant, supra.; Nyugen, 56 Wn. App. at 204. 

4. LM also cannot prove its practice is 
consistent with Washington law, which is 
required for safe harbor protection. 

The "safe harbor" affirmative defense also requires that 

LM prove its practice is consistent with Washington law. 14 

14 See Nelson v. Appleway Chevrolet, 160 Wn.2d 173 (2006) 
(Department of Revenue's opinion letter issued to defendant and 
other retailors stating its practice was consistent with B&O 
statute was contrary to law, not entitled to any deference and 
was no defense to the plaintiff's claim); In re Real Estate 
Brokerage Antitrust Litig., 95 Wn.2d 297, 300 (1980) (safe 

41 



LM obviously cannot make this showing, and this is not 

dependent on resolution of an issue of fact by a jury, but rather 

is an issue of law by the court. This Court in Folweiler, supra, 

held that WAC 284-30-330 and the PIP statute "unequivocally 

require" an individualized investigation and assessment of the 

reasonableness of the provider's charge for his or her treatment 

services before denial of payment in full and that relying solely 

on the FH 80th percentile to make automatic denials of payment 

in full of covered charges is an unfair CPA practice. LM 

stipulated that its did not individually investigate Dr. Schiff s 

charges and that it relies solely on the FH 80th percentile. 

The issue is one of law which the trial court erred in not 

deciding on the parties' cross-motions. Because LM's wholesale 

reliance on the FH 80th percentile instead of individually 

investigating the reasonableness of charges violates Washington 

harbor requires defendant to "prove that the activity was 
authorized by the statute and that acting within this authority the 
agency took overt affirmative action specifically to permit the 
actions or transactions engaged in.")( emphasis added). 
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law, see Folweiler, supra; Durant, supra, LM is not entitled to 

safe harbor protection. 

LM' s safe harbor defense should be dismissed. 

J. There is no "good faith" defense applicable to Dr. Schiff's 
CPA claim, and if there were, LM has not and cannot 
meet its requirements. 

5. There is no "good faith" defense outside the 
context of claims alleging bad faith denial of 
coverage. 

LM also claims it is exempt from CPA liability because it 

acted based on a "good faith, reasonable interpretation of 

Washington law." But this affirmative defense does not apply to 

the type of claim Dr. Schiff brought. 

This judicially-created defense to CPA liability for actions 

taken based on a "good faith, reasonable interpretation of 

Washington law" has only been applied to unfair practice claims 

that are based on the insurer's "bad faith" denial of coverage of 

an insurance claim in breach of its statutory duty of "good 
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faith." 15 There is no basis for extending it outside of the bad 

faith context, given that "good faith" ( or bad faith) is not an 

element of Dr. Schiff' s claim. 16 

It is undisputed LM found coverage of Dr. Schiffs 

charges. CP 6250. It is undisputed LM did not deny full payment 

based on a lack of coverage. It denied full payment after finding 

coverage based on its practice that this Court held in Folweiler 

was an unfair CPA practice - that it unilaterally defines a 

"reasonable" charge to be the 80th FH percentile. This is not a 

claim for bad faith denial of coverage. Indeed, in Leingang, the 

Washington Supreme Court, in finding the "good faith" defense 

applicable to the plaintiffs bad faith CPA claim, did so only 

after rejecting the plaintiffs assertion that the claim was based 

15 Leingang v. Pierce Cty Med. Ctr., 131 Wn.2d 133 (1997); 
Koehler v. Allstate, 2011 Wn. App. LEXIS 1871 (Feb. 28, 
2011); Mulcahy v. Farmers, 152 Wn.2d 92, 105 (2004). 
16 LM contends WAC 284-30-330 is a "good faith" claims 
handling statute. This is nowhere in the regulation. Good faith is 
not an element of the claims handling practices, WAC 284-30-
330(3 ), (4), underlying Schiffs CPA claim, nor mentioned in 
the regulation. 
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on a denial of payment (like here) and not a denial of coverage 

based on the insurer's "bad faith." 131 Wn.2d at 143-144. 

The defense does not apply to cases like Dr. Schiffs and 

to do so would have far reaching effects on the protections of the 

CPA. The Washington Supreme Court has allowed the definition 

of an "unfair practice" to evolve over time, in part because there 

is "no limit to human inventiveness" in the field of unfair 

practices and the CPA is "intended to reach" "inventive" forms 

of unfair or deceptive activity. Panag, 166 Wn.2d at 48. 

Applying a "good faith" defense outside "bad faith" claims 

would risk corporate defendants arguing that even if what they 

did was unfair, no case had yet so held so they are shielded from 

liability. This is contrary to the purpose of the CPA. See RCW 

19.86.920 (requiring liberal construction to protect the public 

from unfair and deceptive practices). It is also contrary to the 

WA Supreme Court's admonition that, even "a single violation 

of WAC 284-340-330 will be sufficient to constitute an unfair or 

deceptive act." Leingang, 131 Wn. 2d at 151. 
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6. If the good faith defense applies in this case, 
LM cannot meet its burden of proving the 
defense through OIC's policy language 
approval alone. 

The judicially created "good faith" defense requires the 

insurer show that it acted, both subjectively and objectively, 

based on a "good faith, reasonable interpretation of Washington 

law" - e.g. when the insurer's adjuster denied the claim, he or 

she actually believed in subjective good faith the denial was 

consistent with the law, and that belief was objectively 

reasonable. See, Nguyen, 56 Wn. App. at 204 (rejecting insurer's 

good faith defense because court doubted insurer actually 

believed when denying claim that short statute oflimitations 

period was allowed under WA law and if it did its belief was not 

objectively reasonable because "everyone is presumed to know 

the law" and its practice violated the Insurance Code). 

The only relevant time period that can be used to support 

a "good faith" defense to CPA liability based on an "arguable 

interpretation of existing law" is the time period before Dr. 

Schiffs bill was reduced in 2015. During this time period, LM 
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has no evidence of either a subjective or objectively good faith 

belief that its practice was legal. 

As stated above, supra p. 18, LM's adjusters had no 

training in WA law, did not understand how the FH percentile 

worked or why the percentiles were automatically applied to 

reduce payment, and had no subjective belief that LM's FH 80th 

percentile was legal or arguably legal. 17 

Nor was LM's FH 80th percentile practice based on an 

objectively reasonable interpretation of existing law. There were 

no Washington cases suggesting or holding that LM's practice is 

legal or even arguably legal in 2015. Thus, LM relies entirely 

on actions by OIC. But OIC action is not "existing law." 

And as to the issue of OIC action, LM obfuscates the 

timeline and the question for the Court, stating that "it is 

difficult to imagine a more compelling basis for an insurer's 

17 See Wall v. Country Mut. Ins. Co., 319 F.Supp.3d 1227, 1233 
(2018); Coventry v. American States Ins. Co., 136 Wn.2d 269 
(1998) (good faith defense must be focused on what an 
individual claims representative knew, believed, and did at the 
time of the denying the claim). 
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good faith belief that its claims-investigations practices are 

legal.. . than the O IC' s express approval." Brief at 20. The 

fundamental fallacy of LM's argument is that OIC never 

approved its practice at issue of denying its insured's reasonable 

treatment charges covered by its PIP policy without the 

individualized investigation and assessment of the 

reasonableness of the charge this Court has held is unequivocally 

required by the PIP statute and WAC 284-30-330. 

The sole action OIC took before 2015 was the routine, 

administrative approval by Rates and Forms of LM's 2006 PIP 

policy language - policy language that LM admits does not even 

mention the practice at issue. 18 

LM cites to Leingang, supra, as one of the cases 

supporting its good faith defense. But Leingang is clear that 

policy approval alone is insufficient. In contrast to policy 

language approval alone, there, the court specifically cited to 

18 Again, LM's evidence ofOIC's actions in 2016 and 2020 are 
irrelevant to whether it had formed a subjectively and 
objectively good faith belief based on existing law in 2015. 
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and relied upon two prior Superior Court and two prior 

Appellate Court decisions holding the insurer's exclusion from 

UIM coverage consistent with Washington law as the basis for 

the insurer's "good faith" at the time of the denial. 19 

In stark contrast, in our case, every court decision 

including ones involving LM and its subsidiary, Safeco, rejected 

the insurer's claim that relying solely on a percentile of a 

geographic database of charges to redefine its duty to pay "all 

reasonable expenses" under the PIP statute and do a reasonable 

investigation before denial of full payment under WAC 284-30-

330 was consistent with Washington law. Each court found that 

the plaintiff had stated a claim for an unfair CPA practice, and a 

2012 unanimous jury verdict in King County Superior Court 

found the same practice was an unfair CPA practice. See cases, 

supra p. 18-21. 

In addition, even before Dr. Schiffs reductions, Judge 

19 The insurer withdrew the exclusion from its policy when the 
Washington Supreme Court ultimately found it contrary to law. 
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Shaffer had expressly rejected the argument that OIC policy 

language approval alone - where, like here, the policy did not 

state the FH 80th percentile practice - was the same as OIC 

permission or approval of the insurer's actual practice. 

Further, in Folweiler, supra, this Court held the duty to 

individually investigate and assess reasonableness rather than 

relying on an automatic percentile of a geographic database 

before denial of payment in full was unequivocal under 

Washington law. And in Durant, supra, the court held that an 

insurer cannot deny full payment of a PIP claim under WAC 

284-30-395 without first determining the charge was not 

"reasonable." LM's argument that Folweiler and Durant are 

irrelevant because they post-dated the reductions is unavailing. 

An "unequivocal" requirement is obviously not open to debate 

as to a good faith and objectively reasonable opposite view. The 

duty, as stated in the plain text of the WAC, has always been 

unequivocal. In 2015 and 2016 there were (and still are) no 

Superior Court or Court of Appeals decisions holding that LM's 
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type of practice was lawful. There was one Superior Court 

judgment that its practice was illegal. At all times, defendants 

are charged with knowing what the law is. Nguyen, 56 Wn. App. 

at 203. Unlike in Leingang, where there was no statute covering 

the defendant's conduct, here WAC 284-30-330 is directly 

applicable to LM's practice and has always been "unequivocal." 

F olweiler, supra; Durant, supra. 

It is not for a jury to decide, as the trial court determined, 

ifLM's reliance on policy language approval is legally sufficient 

to prove the "good faith" exception. There are no disputed facts 

to be decided. There is only the legal question of whether, in 

light of the undisputed facts that in 2015, OIC had never 

approved LM's practice and there were no Washington cases 

holding that LM's practice was legal, LM can prove its "good 

faith" defense. It cannot and its defense should be dismissed. 

K. Dr. Schiff is entitled to injunctive relief prohibiting LM 
from continuing its unfair practice 

As articulated above, Dr. Schiff is entitled to summary 

judgment on liability that LM's practice is an unfair CPA 
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practice, and LM cannot meet its burden of proving either of its 

affirmative defenses to this liability. 

Upon a finding of an unfair practice, the CPA expressly 

provides for injunctive relief barring the practice. RCW 

19.86.090. The relief is fundamental to the public policy 

expressed by the Legislature in amending the CPA to create a 

private cause of action so that persons injured in their property 

or business by the unfair practice could serve as "private 

attorney generals" to protect the public by ending the practice. 20 

However, the trial court denied Plaintiff's request for 

injunctive relief based solely on its interpretation of a 2005 class 

action settlement in Oregon, Froeber v. Liberty Mutual, to 

impose a lifetime ban on consumers, insureds and providers 

from seeking injunctive relief CP 6684. See also CP 5899. 

20 "[U]nder RCW 19.86.090, "an individual may seek and 
obtain an injunction that would, besides protecting his own 
interests, protect the public interest." Hockley v. Hargitt, 82 
Wn.2d 337,351 (1973) (the "broad public policy" of the CPA is 
"best served by permitting an injured individual to enjoin future 
violations ofRCW 19.86, even if such violations would not 
directly affect the individual's own private rights."). 
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The court disregarded LM's deposition testimony 

admitting that an objectively reasonable person would read the 

agreement as limiting this exculpatory clause to no more than 

three years after the effective date of the settlement, which is 

October 2011. CP 1999-2000. The court also did not consider 

that its interpretation that exculpated LM for eternity for its 

future tortious conduct was inconsistent with the interpretation 

of the Agreement by the Oregon Court of Appeals on direct 

review of Froeber, and violative of Washington and Oregon 

public policy, which prohibits contractual exculpatory clauses 

for a party's future wrongful acts and limits such clauses solely 

to acts of ordinary negligence. 

As explained in more detail below, Plaintiffs entitlement 

to injunctive relief presents solely legal issues and the trial 

court's decision should be reversed and an injunction issued. 

7. The trial court's interpretation of the Froeber 
agreement to bar future claims forever is 
unreasonable 

First, the trial court's interpretation of the Froeber 
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agreement to bar future claims of insureds and providers forever 

is unreasonable. It should be reversed on this basis. 

Normal contract principles apply to the interpretation of a 

settlement agreement. Kosrovani v. Roger Jacobs Motors. 2021 

WL 2808996 (Wash. Ct. App. Div. I, July 6, 2021). "Where one 

construction would make a contract unreasonable, and another, 

equally consistent with its language, would make it reasonable, 

the latter more rational construction must prevail." Id. 

The Froeber class action settlement agreement, like many 

such agreements, contained a release of past claims and 

compensation for those past claims. It also contained "future 

claims" provisions: Paragraph ,-r 4(A)(i) of the judgment says for 

a 3-year period following the "effective date" of the settlement 

(October 2008-October 2011), LM will pay providers at the 

"eightieth percentile charge" for the treatment in the "Ingenix 

MDR database or another similar database." CP 6304-05. 

Paragraph 6 says class members cannot challenge these 

"eightieth percentile" payments. CP 6306. The three-year period 
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authorizing LM to use the "eightieth percentile payment" 

expired in 2011 (four years before Dr. Schiffs reductions). Even 

though LM never put forth this interpretation at the time of the 

settlement, and LM made no such characterization in its class 

member notice of the settlement, CP 2028, LM now argues in 

this litigation that ,r 6 contains an indefinite bar to absent class 

member challenges to LM's FH 80t11 percentile payments. The 

trial court agreed and held that Dr. Schiff s claim for injunctive 

relief, and such claims of all Froeber absent class members, are 

barred/orever. 21 

This interpretation is unreasonable. Liberty admits this. In 

deposition, LM admitted it is an objectively reasonable 

assumption that the ban in if6 on challenging LM's "eightieth 

percentile" payments runs co-extensively with the 3 year period 

in ,r 4(a) that authorizes LM to pay providers using the "eightieth 

percentile" charge and not longer. CP 2023. And this makes 

21 The trial court held that Dr. Schiffs individual claim for 
damages was allowed because the Froeber agreement allows 
individual claims for monetary relief. CP 5916-17. 
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sense because "80th percentile" charge in ,r 6 explicitly refers to 

the term in ,r 4, which is limited to three years. This period 

ended in 2011. 

LM itself did not believe this unreasonable interpretation 

at the time of contracting. LM's understanding of the provision 

at the time it entered into the agreement is reflected in the notice 

of class action settlement sent to Froeber class members. That 

notice does not say that class members who fail to opt-out will 

be barred from challenging LM's "eightieth percentile" 

reductions to their bills at all, let alone for eternity. CP 2028. 

Further, LM admits that its attorney drafted the Froeber 

agreement. CP 2107. As such, its language shall be construed 

against the drafter. 22 

It is Dr. Schiffs interpretation, not LM's post-hoc 

interpretation of the Froeber agreement, which is reasonable and 

consistent with general principles of contract interpretation. 

22 See, Brownstone Homes Condo. Ass 'n v. Brownstone Forest 
Heights, LLC, 358 Ore. 223,263 P.3d 467 (2014) (ambiguous terms 
in settlement agreement construed against drafter and insurer.) 

56 



See, Northwest Wholesale Stationers, Inc. v.McCormack, 96 

Ore. App. 299, 772 P.2d 1360, 1362-1363 (1989) stating, 

emphasis added: 

Technical rules of grammar cannot control 
construction if the result would be to render language 
meaningless or absurd ... or when the more extended 
application of the qualifying language is required by 
the apparent intent and the context. 

In our case, the "qualifying language" in ,r 4(A)(i) of the 

judgment that specifies LM's use of the "eightieth percentile" 

payment practice for the 3-year period following the effective 

date of the settlement, i.e. until October 13, 2011, clearly applies 

to the ban in ,r 6 of the same judgment on challenging LM's use 

of the "eightieth percentile" payment practice under the above 

rule of contract interpretation. Doing so avoids the absurd result 

argued for by LM of a ban for "eternity." It is also consistent 

with the fact that the class notice approved by the Oregon judge 

has no mention of the ban. 

8. LM's interpretation was rejected in Froeber 
on direct appeal, and was rejected in a prior 
WA case 
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Liberty's expansive reading of the Froeber Agreement to 

bar future claims forever is contrary to the Oregon Court of 

Appeals' interpretation of the Froeber agreement itself. 

In 2008, the Oregon Court of Appeals affirmed the 

Froeber settlement and dismissed claims of objectors based on 

an express finding and conclusion that the settlement did not 

settle, release and waive "claims for PIP medical benefits 

submitted after the relevant class period." Froeber, 199 P.3d at 

1008 (emphasis added). The "relevant class period" in Froeber 

ended over 10 years before the wrongful reductions LM made to 

Dr. Schiff s bills at issue in this case. In dismissing the claims of 

the Delaware objectors, the Oregon Court of Appeals was clear 

that the Froeber Agreement released only claims for PIP 

medical benefits submitted during the relevant class period, not 

future claims for PIP medical benefits submitted in the future 

based on reductions using an different database that did not yet 

exist. Id. This is the law of the case, and LM cannot now argue 

that the Froeber Agreement means something different. The trial 
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court erred (CP 5915) in not crediting the Oregon Court of 

Appeals' interpretation, on direct review, of the Agreement. 

LM' s argument has also been rejected by another WA 

trial court. LM's contention that Froeber absent class members 

are barred from future claims forever rests on its premise that 

these absent class members stipulated in the Froeber Agreement 

that LM' s 80th percentile practice is "lawful" and this stipulation 

has no end date. LM raised the same argument to Judge Shaffer 

in a related case, Chan v. Liberty Mutual, case no. 15-2-21662-7. 

Judge Shaffer firmly rejected LM's argument, finding that a 

perpetual bar on future claims based on a settlement agreement's 

statement that certain conduct is "lawful" is anathema to our 

legal system. CP 983: 

There is absolutely no authority for the idea that 
parties can come into the court and craft their own 
settlement and thereby create binding law. That is 
not an adjudicated decision by a trial court, much 
less an unpublished decision by an appellate court. It 
doesn't comport with any requirement for 
precedential value that this court is aware of. 

It would distort the entire development of our legal 
system, if essentially parties could buy their way into 
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a legal result that they liked, which would be so easy 
to do, if we allowed people to establish legal rules by 
way of settlement. It would be so simple, would it 
not, to set up a lawsuit with a friendly party, go to 
court, bring a few pleadings against each other and 
then resolve the case and have the court do the 
standard very superficial review of whether the 
agreement appears to be fair and reasonable as 
between the parties. There you go, all of a sudden the 
parties would be making their own law, regardless of 
whatever the legislature, regulators, appellate courts 
or even the constitution said. 

No, no, this is not how it works. That is not our legal 
system. 

LM did not appeal that decision. 23 

9. A lifetime ban on future claims violates 
Washington and Oregon law and public 
policy 

The trial court's interpretation of the Froeber Agreement 

to allow LM to indefinitely exculpate itself from future tortious 

conduct not only contradicts prior rulings about the Agreement 

itself, but such an interpretation violates both Washington and 

Oregon law and public policy. Whether a contractual release 

23 Instead, it stipulated that it would not raise such a 
counterclaim again. CP 987. 
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violates public policy is a question of law. Hanks v. Grace, 167 

Wn.App. 542, 548, 273 P.3d 1029 (2012). 

An agreement contravenes Washington public policy if 

"the contract as made has a tendency to evil, to be against the 

public good, or to be injurious to the public." Hanks v. Grace, 

167 Wn. App. 542,549,273 P.3d 1029 (2012). In Washington, 

in keeping with these admonitions, a party cannot waive future 

claims, and especially cannot do so forever. See Chadwick v. 

Northwest Airlines, 33 Wn. App. 297, 302 (1982) (settlement 

agreement may only release ""continuing" or "future" effects so 

long as such effects are causally rooted -- in origin, logic, and 

factual experience -- in discriminatory acts or practices which 

antedate execution of the release")(emphasis added); Frank v. 

United Airlines, Inc., 216 F.3d 845 (9th Cir. 2000) ("claim 

arising after date of an earlier judgment is not barred, even if it 

arises out of a continuing course of conduct that provided the 

basis for earlier claim") ( citing International Techs. Consultants, 

Inc. v. Pilkington, PLC, 137 F.3d 1382, 1388 (9th Cir. 1998) 
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("By winning the first action, the defendants 'did not acquire 

immunity in perpetuity from the antitrust laws."')). 

LM is arguing exactly what these cases forbid: that by 

paying consideration for nine years of past reductions which 

took place twenty years ago, LM has acquired immunity from its 

future willful actions in perpetuity. 

Liberty's interpretation of the Froeber Agreement to 

waive all future liability for its reductions to healthcare 

providers' PIP bills is especially violative of Washington public 

policy as it relates to insurance. As the Washington Supreme 

Court stated in Durant, Washington has "a strong public policy 

in favor of the full compensation of medical benefits for victims 

of road accidents." 191 Wn.2d at 11. Liberty's interpretation of 

Froeber runs directly contrary to this "strong public policy" and 

would allow Liberty to continue to pay less than full 

compensation for medical benefits in violation of Washington 

insurance law with impunity. And this is especially the case 

with LM' s practice in this case, which the trial court has held is 
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identical to Folweiler and is an unfair CPA practice. It would 

directly offend public policy and Washington courts for LM to 

be able to continue this illegal conduct because private parties 

nearly fifteen years ago allegedly declared it was "lawful." As 

Judge Shaffer correctly concluded in Chan, private parties 

cannot make law. 

Given the central role that injunctive relief by individual 

private "attorneys general" plays in the CPA in protecting the 

public against unfair and deceptive practices, this Court should 

not take lightly a private party's attempt to undermine these core 

protections of the CPA. Cf McGill v. Citibank, 393 P.3d 85, 94-

95 (2017) (holding that an individual cannot waive in an 

arbitration agreement the right to seek a public injunction). 

The same is true of Oregon law and public policy, which 

more directly governs the interpretation of this Oregon 

agreement and the determination of whether the enforceability 

of a future waiver of a claim based on an occurrence in the 

future is contrary to public policy. See Umpqua Bank v. Gunzel, 
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16 Wn. App. 2d 795, 813, 483 P.3d 796 (2021). Under Supreme 

Court precedent, a state court judgment is only enforceable in 

another state to the extent it would be enforceable in the forum 

state, i.e., the state in which it was entered. 

Oregon public policy prohibits contractual exculpatory 

clauses for a party's future wrongful acts and limits such clauses 

solely to acts of ordinary negligence. See Farina v. Mt. 

Bachelor, Inc., 66 F.3d 233 (9th Cir. 1995) (exculpating clause 

in contract waiver that barred actions based on defendant's 

future tortious acts was prohibited under Oregon public policy, 

which limits such clauses to ordinary negligence and not tortious 

conduct that violates law) (citing K-Lines, Inc. v. Roberts Motor 

Company, 273 Or. 242, 249, 541 P.2d 1378 (1975)). 

Since the Froeber release of liability for future acts of 

wrongdoing is an "exculpatory clause," it is only legal, under 

Oregon law, if it seeks to exempt liability for ordinary 

negligence. Dr. Schiff s claim is not based on "ordinary 

negligence." Dr. Schiffs claiin here is for willful conduct that 
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violates the Washington PIP statute and WAC and is an unfair 

CPA practice, not "ordinary negligence." 24 As such, the clause 

as interpreted to release future liability, forever, for future acts 

of willful wrongdoing, violates Oregon public policy. 

*** 

Because the trial court ruled that LM' s practice is 

identical to the American Family practice this Court held in 

Folweiler was an unfair CPA practice and because the CPA 

provides for injunctive relief, the trial court's erroneous 

interpretation of the Froeber agreement should be reversed so 

that upon finding of liability, the Court can order LM to stop 

engaging in this unfair practice. Such injunctive relief is core to 

the CPA's protections and is part and parcel of finding an unfair 

24 Under Oregon law, even waivers of liability for future 
negligence (which is not the case here) in advance of any harm 
must be "clearly and unequivocally expressed." Steele v. Mt. 
Hood Meadows Oregon LTD, 974 P.2d 794, 796 (Or. Ct. App. 
1999). Any ambiguity in the waiver renders it unenforceable 
under Oregon law. Id. Here, the Froeber Agreement is 
ambiguous and there is no "clear and unequivocal" language 
stating that class members waive forever their rights to sue. 
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practice. This Court should not allow a private party to exculpate 

itself from these public protections for eternity. 

V. CONCLUSION 

For the foregoing reasons, this Court should enter 

judgment on liability for Dr. Schiff, dismiss both of LM's 

affirmative defenses and enter an injunction prohibiting LM 

from continuing its practice. 
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