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A. INTRODUCTION 

This case presents an issue of first impression concerning 

an automobile insurer's government-approved use of a computer 

database to protect its insureds from over-billing by some 

medical providers. 

As part of an individualized review of all claims for 

medical treatment covered by Personal Injury Protection ("PIP") 

and Medical Payments ("MedPay") policies, appellants/cross

respondents Liberty Mutual Fire Insurance Company and Liberty 

Mutual Insurance Company ("Liberty") use a computer database 

to compare the medical provider's billed charge with the charges 

of other providers for the same treatment in the same geographic 

area. If the charge is at or below the 80th percentile of charges, 

as determined by the database, Liberty pays it in full. If it exceeds 

that benchmark, Liberty pays the 80th percentile amount. 

Liberty pays most medical bills in full, and most medical 

providers do not dispute the reductions that Liberty does make. 

This is because Liberty's payments are usually much higher than 
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what providers receive from other insurers and from government 

programs-sometimes even double or triple the other payors' 

amounts. 

For years, however, counsel for appellee/cross-petitioner 

Stan Schiff, M.D., Ph.D. ("Dr. Schiff') has filed numerous class 

action lawsuits challenging insurers' computerized bill review 

practices. His clients have alleged-but never proven-that the 

databases are flawed and that they are being misused by the 

insurers. This Court has found such factual allegations sufficient 

to survive a CR 12(b)(6) motion to dismiss. Folweiler v. 

American Family Ins. Co., 5 Wn. App. 2d 829, 429 P.3d 813 

(2018), rev. denied, 193 Wn.2d 1001 (2019). But no appellate 

court has ever considered the legality of practices like Liberty's 

on a summary judgment record. 

Here, Liberty has developed extensive, undisputed 

evidence that the FAIR Health database it uses is the "gold 

standard" of medical charge databases, that FAIR Health is 

trusted throughout the health care industry and by governments 

Brief of Appellants/ 
Cross-Respondents - 2 



as a reliable tool for determining reasonable fees for medical 

treatment, and that Liberty is using the database exactly as 

intended and as described in its policies. In other words, Liberty 

has conclusively rebutted all of the key factual allegations on 

which Dr. Schiffs counsel has relied for years. 

This case is also unique in two other respects. Unlike other 

insurers, Liberty pairs its use of computerized bill review with a 

commitment to hold insureds harmless from any attempt by 

medical providers to recoup reductions directly from them. In 

addition, unlike other insurers, the Office of the Insurance 

Commissioner ("OIC") has affirmatively approved Liberty's 

practices. And the OIC has reaffirmed its prior approvals by 

testifying that it still believes that Liberty's bill review practices 

satisfy all requirements of the Insurance Code, Title 48 RCW, 

and the Washington Administrative Code ("WAC"). 

Even if the Court disagrees with the OIC, the 

Commissioner's approvals protect Liberty from liability under 

the Consumer Protection Act ("CPA"), 19.86 et seq. The 

Brief of Appellants/ 
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statutory "safe harbor" and the common law "good faith" defense 

each bar Dr. Schiff' s CPA claim. The trial court erred in denying 

Liberty's summary judgment motions on these and other 

grounds. The parties agree that there are no material disputed 

facts, and these important legal issues are ripe for the Court's 

decision. This Court should reverse and grant summary judgment 

for Liberty. 

B. ASSIGNMENTS OF ERROR 

( 1) Assignments of Error 

1. The trial court erred in denying Liberty's 
motion for summary judgment on Dr. Schiff's individual 
claims in an order entered on May 8, 2020. CP 5198-99. 

2. The trial court erred in denying Liberty's 
motion for summary judgment on Dr. Schiff' s individual 
claims in an order entered on April 8, 2021. CP 6690-94. 

(2) Issues Pertaining to Assignments of Error 

1. Do Liberty's bill review practices, which 
have been approved by the OIC, comply with the 
Insurance Code and the OIC's administrative regulations? 
(Assignments of Error 1 and 2) 

2. Do the OIC's approvals establish a "safe 
harbor" defense to Dr. Schiff's CPA claim? (Assignments 
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of Error 1 and 2) 

3. Is Dr. Schiffs claim barred by Liberty's 
"good faith" belief that its practices complied with an 
"arguable interpretation of existing law"? (Assignments 
of Error 1 and 2) 

4. Does Dr. Schiff s CPA claim require him to 
prove (a) that any harm to consumers resulting from 
Liberty's bill review practices outweighs the consumer 
benefits and (b) that his bills are reasonable and ? 
(Assignments of Error 1 and 2) 

C. STATEMENT OF THE CASE 

(1) Liberty Conducts Individualized Review of Every 
PIP and MedPay Bill, including to Determine 
Whether the Billed Charge Is Reasonable 

PIP coverage in Washington is regulated by statute. Under 

the applicable statutory provisions ( collectively, "PIP Statute"), 

insurers must offer consumers the option of purchasing PIP 

coverage as part of their personal auto policies. RCW 48.22.085; 

RCW 48.22.095. PIP coverage includes, among other things, 

"medical and hospital benefits," which are defined as "payments 

for all reasonable and necessary expenses incurred by or on 

behalf of the insured for injuries sustained as a result of an 

Brief of Appellants/ 
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automobile accident[.]" RCW 48.22.030(l)(a) (emphasis 

added); RCW 48.22.005(7). Because insureds' "medical and 

hospital benefits" are often capped at $10,000, it is important that 

insurers not pay more than a "reasonable" amount for covered 

medical treatment. RCW 48.22.095. Overbilling by medical 

providers results in the premature exhaustion of insureds' PIP 

benefits, potentially depriving them of additional treatment. CP 

3545-49. 

MedPay coverage is governed by contract, not statute. The 

PIP Statute is expressly limited to PIP coverage, not MedPay 

coverage. The amount that an insurer must pay on MedPay 

claims is set by the applicable policy language. For example, an 

insurer may be obligated under its policy to pay a "reasonable" 

fee or a "usual and customary" fee, as those terms are defined in 

the policy. 

In accordance with its legal and contractual obligations to 

consumers, Liberty conducts an individualized review of each 

and every PIP and MedPay claim. CP 4911. This review 
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considers the appropriateness of the treatment provided (Is it 

related to injuries from an auto accident?), the availability of 

policy benefits (Have they been exhausted?), and the amount of 

the bill (Is it reasonable?). CP 4911-12. To investigate the 

reasonableness of a provider's billed charge, Liberty compares 

the billed charge to amounts customarily billed by other 

providers for the same treatment in the geographic area. CP 

4911-13. It does so by relying on a database licensed and 

operated by an independent, nonprofit organization, FAIR 

Health, Inc. CP 4912. 

FAIR Health is considered the "gold standard" in medical 

databases. CP 4912. It has been approved by numerous 

jurisdictions across the country for determining "reasonable" 

reimbursements under PIP, out-of-network private health 

insurance, and various government programs. CP 3514, 4912, 

4987-92. Washington has used FAIR Health data to develop fee 

schedules for provider reimbursement under public health 

programs. CP 4991. FAIR Health data includes billions of 
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medical charges, analyzed by treatment code and geographic 

region, or "geozip." CP 3530-31. There are nearly 500 geozips 

in the United States. CP 3532. 

Liberty has determined that a "reasonable" fee for PIP

covered medical treatment should not exceed the 80th percentile 

of charges in the provider's geozip, as determined by FAIR 

Health. CP 4912. If a billed charge is at or below the 80th 

percentile, Liberty pays it in full. CP 4913. If it exceeds this 

standard, Liberty pays it at the 80th percentile amount. CP 4913. 

Even for providers who sometimes bill above the 80th 

percentile, the payments they receive from Liberty are almost 

always higher than payments from other sources. CP 3534. 

Government health care programs and private health insurers 

typically pay significantly less than Liberty for the same 

treatment in the same geographic area. CP 3534-37. 

Insureds are fully informed of Liberty's bill review 

practices, but they are rarely drawn into the process. CP 4912. 

Providers submit their bills directly to Liberty, and Liberty pays 

Brief of Appellants/ 
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providers directly. CP 4912-13. If a provider disputes the amount 

of Liberty's payment, they are instructed to contact Liberty 

directly. CP 4913. And if a provider attempts to collect from the 

insured the balance of the provider's full billed charge-a 

practice known as "balance billing"-Liberty intervenes to hold 

its insured harmless. CP 4913. 

(2) Liberty Discloses Its Bill Review Practices in Its 
PIP and MedPay Policies 

The claims investigation practices that Dr. Schiff 

challenges have been described in Liberty's personal auto policy 

since at least 2006. CP 4910. Under Washington law, an insurer 

must submit its proposed policy form to the OIC for regulatory 

approval prior to issuance. RCW 48.18.100; WAC 284-20B-040. 

The purpose of this administrative review is for the OIC to decide 

whether the definitions and practices described in the policy 

"compl[y] with applicable Washington law and administrative 

regulations." RCW 48.18.100(1); CP 4885-86. If the policy does 

not comply with the Insurance Code or WAC regulations, the 

Brief of Appellants/ 
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OIC must reject it. RCW 48.18.1 l0(l)(a). Accordingly, the 

approval of a policy form by the OIC reflects the agency's 

administrative finding that the policy language complies with all 

applicable Insurance Code and WAC provisions. Id.; CP 4885-

86. Even as to approved policy forms, the OIC may revoke its 

approval if the law changes. RCW 48.18.110(3); CP 5820. 

Beginning in 2006, Liberty's OIC-approved PIP 

endorsement stated that Liberty would cover "reasonable" 

medical expenses, which it defined as the lowest of: 

1. The actual charge; 

2. The charge negotiated with a provider; or 

3. The charge determined by us based on a 
methodology using a database designed to reflect 
amounts charged by providers of medical services 
or supplies within the same or similar geographic 
region in which you receive your medical services 
or supplies. The database will reflect (a) service 
charge data regardless of the provider's specialty[.] 

CP 4934 (emphasis added). The same definition of"reasonable" 

medical expenses also appeared in the policy's MedPay section. 

CP 4968. 

Brief of Appellants/ 
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In 2016, Liberty amended its policy form for Washington 

to describe precisely the bill review practices mandated by the 

multistate class action settlement in Lebanon Chiropractic 

Clinic, P.C. v. Liberty Mutual Ins. Co., 2016 IL App. (5th) 

150111-U, 2016 WL 546909 (Feb. 9, 2016) ("Lebanon 

settlement"). The amended policy's PIP endorsement defines a 

"reasonable" medical expense as the lowest of: 

1. The charge billed by the medical 
provider for covered treatment; 

2. The eightieth percentile charge for 
that covered treatment in the geozip 
area where the provider is located, as 
determined through the use of a FAIR 
Health or similar database; 

3. The amount authorized by a state 
mandated fee schedule or by another 
law or regulation; or 

4. The amount authorized by a written 
PPN or PPO agreement to which the 
Medical Provider is a party. 

CP 4927-28 (emphasis added). The amended policy's MedPay 

section similarly states that Liberty will pay bills at the "usual 
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and customary" rate, which it defines synonymously with the PIP 

standard. CP 494 7. 

(3) Liberty and Other Insurers Face Relentless 
Litigation from Dr. Schiff s Counsel and a Small 
Group of Medical Providers 

For more than a decade, Dr. Schiffs counsel, David 

Breskin, has represented medical providers-mostly 

chiropractors, acupuncturists, and massage therapists-in class 

actions against Liberty and other insurers that use a computer 

database to review PIP and MedPay bills. See, e.g., Chan 

Healthcare Grp., PS v. Liberty Fire Mut. Ins. Co., 844 F.3d 1133, 

1135 (9th Cir. 2017) ("This case has a long and tortured 

procedural history that spans a series of interrelated lawsuits. 

One player is central to the action: attorney David Breskin[.]"). 

The plaintiffs in the first wave of these cases alleged that 

insurers' practices were not sufficiently disclosed to consumers 

and, separately, that the PIP Statute and applicable WAC 

regulations prohibited computerized bill review. CP 1581-82. 

Several of these initial cases resulted in class settlements. 
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These settlements shared a common framework, including 

stipulations by providers that insurers' continued use of 

computerized bill review was legal. The first of these settlements 

with Dr. Schiffs counsel involved claims against Liberty's 

affiliate, Safeco, in Kerbs v. Safeco Ins. Co. of Ill. (King Co. 

Cause No. 10-2-17373-1 SEA). CP 2360. Similar settlements 

soon followed in cases against other insurers. CP 1533-34, 3132-

3154. 

Ultimately, however, even these settlements failed to 

create a lasting peace. Dr. Schiff s counsel continued to file 

lawsuits, even challenging bill reductions taken in compliance 

with his own class settlements. See, e.g., Eastside Physical 

Therapy, Inc., P.S. v. USAA, 10 Wn. App. 2d 1031, 2019 WL 

4785609, *8-10 (Sept. 30, 2019) (unpublished) (enforcing class 

settlement in case where Breskin's client claimed "exactly what 

it agreed it would not claim"); CP 2004. 

Dr. Schiffs counsel also challenged any settlement in 

which he was not class counsel. For example, Liberty settled 

Brief of Appellants/ 
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Lebanon on terms that the Ninth Circuit characterized as being 

"eerily similar" to the Kerbs settlement. Chan, 844 F.3d at 1135. 

But, despite the similarities between Kerbs and Lebanon, Dr. 

Schiff s counsel litigated an objection to the Lebanon settlement 

that the Illinois courts determined to be meritless. Lebanon, 2016 

WL 546909. In Washington, this Court has twice enforced the 

Lebanon settlement against plaintiffs who brought claims barred 

by it. Chan Healthcare Group, PS v. Liberty Mut. Fire Ins. Co., 

1 Wn. App. 2d 529, 533, 406 P.3d 700 (2017), aff'd, 192 Wn.2d 

516, 525, 431 P.3d 484 (2018); Folweiler Chiropractic, PS v. 

Safeco Ins. Co. of Amer., 19 Wn. App. 2d 1011, 2021 WL 

4059799, *3 (2021) (unpublished). Dr. Schiffs counsel 

represented the plaintiffs in both cases. 

( 4) Liberty Secures Affirmative OIC Approval of Its 
PIP and MedPay Policy Language 

Mired in seemingly endless litigation with Dr. Schiff s 

counsel, several large insurers have decided to abandon 

computerized bill review. CP 4180. In doing so, they have 
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relinquished their most effective tool for protecting insureds 

from routine over-billing by medical providers. 

Liberty has taken a different path. In the wake of the 

Illinois courts' approval of the Lebanon settlement, Liberty 

approached the OIC to ensure that its practices complied with 

Washington law. On July 19, 2016, Liberty representatives met 

in person with the staff of the OIC's Rates, Forms, and Provider 

Network Division ("Rates and Form Division"). CP 4889-90. 

During that meeting, Liberty's representatives explained that 

Liberty had been paying PIP and MedPay claims at the 80th 

percentile of a FAIR Health database for years, but was still 

having to litigate against Dr. Schiff s counsel. CP 4889-90. The 

OIC invited Liberty to submit amended policy language modeled 

on the detailed disclosures that Liberty had been sending to 

insureds and providers under Lebanon. CP 4889-90. This 

submission would give the OIC another opportunity to rule on 

Liberty's payment of claims at the 80th percentile of FAIR 

Health. CP 4885-86. 
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Liberty submitted its proposed new policy form on August 

16, 2016. CP 4919. The primary OIC reviewer was Michael 

Bryant. CP 4922. At the time, Bryant was a Senior Policy and 

Compliance Analyst, a trained lawyer and insurance expert. CP 

5 815. Bryant had special expertise in property and casualty 

insurance, including personal auto coverages. CP 5815. When 

Liberty submitted the amended form, it highlighted the new PIP 

and MedPay language: 

Mike Bryant instructed us to note that this filing is 
submitted pursuant to our prior meeting with him 
about our desire to mention Fair Health in 
connection with our Personal Injury Protection 
Coverage. It is our understanding that he is in 
general agreement with these form changes. 

*** 
The [ new policy form] was revised to add 
information regarding our use of the FAIR Health 
database to determine reasonable and necessary 
payment of medical expenses. We added a 
definition for "reasonable" under the Insuring 
Agreement to explain how this database may be 
used in connection with payment for medical 
charges. 

CP 4920. In addition to these comments, Liberty submitted a 

comparison document identifying the changes to its previously 
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approved PIP and MedPay definitions. CP 4923. 

The OIC approved Liberty's new policy form on 

September 7, 2016, stating: "We have reviewed this filing and 

approve it for use in the state of Washington." CP 4923 

( emphasis added). 

(5) Dr. Schiffs Claims Challenge Liberty's OIC
Approved Bill Review Practices 

Dr. Schiff is a Seattle-based neurologist who has long 

provided treatment to Liberty insureds. From 2014-2019, Dr. 

Schiff submitted more than twenty bills to Liberty, only two of 

which were not paid in full. CP 3534-36. In all, Liberty paid more 

than 95% of what Dr. Schiff billed during this period. CP 3534. 

Still, Dr. Schiff filed this suit, challenging reductions Liberty 

made to the only two bills that Liberty did not pay in full: (1) a 

2015 bill for treatment covered by his patient's PIP ("2015 PIP 

Bill") and (2) a 2016 bill for treatment covered by his patient's 

MedPay coverage ("2016 MedPay Bill"). CP 4166-68. 

On both of these bills, Liberty made a determination that 
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the amounts Dr. Schiff billed were unreasonably high. CP 4910-

12. In doing so, Liberty followed the procedures outlined in its 

PIP and MedPay policies. CP 4910. Through its bill review 

vendor, Liberty consulted a computer database (specifically, a 

FAIR Health database) designed to reflect the amounts that 

providers in the same or similar geographic area had billed for 

that treatment. CP 4169. According to the database, Dr. Schiff s 

billed charges on the 2015 PIP Bill and the 2016 MedPay Bill 

exceeded what Liberty had determined to be the maximum 

"reasonable" rates in Dr. Schiffs geographic area for the 

treatments that he perfonned. CP 4166-68. Accordingly, both 

bills were paid at the 80th percentile, as determined by FAIR 

Health. CP 4910, 4913. 

Dr. Schiff alleges that these reductions violate Washington 

law, including the PIP Statute and the OIC's regulations 

governing insurers' claims investigations. CP 4163, 4193-94 

(citing RCW 48.22.005(7), WAC 284-30-330, and WAC 284-

30-395). According to Dr. Schiff, these statutory and 
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administrative regulations require automobile insurers' claims 

representatives to personally conduct a manual investigation into 

a provider's credentials, specialization, expertise, and practice 

overhead before paying anything less than the provider's billed 

charge. CP 4175. Based on this theory, Dr. Schiff claims that 

Liberty's bill review procedures are "unfair" practices under the 

CPA. CP 4194. 

( 6) Procedural History 

Dr. Schiff initially filed this case in 2017 as a putative class 

action seeking monetary and injunctive relief. 1 CP 1. In January 

2020, the trial court granted Liberty's motion for partial 

summary judgment, holding that Dr. Schiffs class claim and 

request for injunctive relief were barred by the multistate 

settlement in Froeber v. Liberty Mut. Ins. Co., No. 00C15234 in 

1 The case was stayed during the appellate proceedings in 
Chan concerning the enforceability of the Lebanon settlement in 
Washington. CP 30. Although Dr. Schiff opted out of the 
Lebanon settlement, most of the providers he sought to represent 
participated in the settlement and thus were bound by it. CP 2. 
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the Circuit Court of Marion County, Oregon ("Froeber"). CP 

3258-80. 

In April 2020, Toni Hood, then the OIC's Deputy 

Insurance Commissioner, submitted a declaration confirming 

that, in approving Liberty's policy forms, the OIC had 

determined that the practices described in them did not violate 

Washington law. CP 4885-86. She further confirmed that the 

OIC was well aware of the legal theories advanced by Dr. 

Schiffs counsel (who had unsuccessfully lobbied the OIC to 

revoke its approval of Liberty's policy language), and that the 

OIC disagreed with Dr. Schiff s counsel's arguments. CP 4885-

86. Liberty then moved for summary judgment on Dr. Schiffs 

individual claim, but the trial court denied that motion on May 8, 

2020, so that Dr. Schiff could conduct additional discovery 

relating to the OIC's approval of Liberty's policy forms. CP 

5198-99. 

After that discovery was completed, the parties filed cross 

motions for summary judgment. On April 8, 2021, the trial court 

Brief of Appellants/ 
Cross-Respondents - 20 



denied both motions, but it did not resolve any of the legal 

questions presented in them. CP 6682-87, 6690-94. In light of 

the importance of these legal questions and the undisputed 

evidentiary record, the parties stipulated that discretionary 

review of both orders is appropriate under RAP 2.3(b)(4) and 

timely filed notices of discretionary review. CP 6714-15. The 

trial court stayed all pretrial proceedings pending appellate 

review. CP 6744-6746. 

On November 19, 2021, Commissioner Koh granted the 

parties' cross motions for discretionary review, concluding that 

the case presented "significant legal questions" for which this 

Court's review is appropriate. Commissioner Koh designated 

Liberty as Appellants/Cross-Respondents, and Liberty timely 

perfected the appeal. 

D. SUMMARYOFARGUMENT 

Dr. Schiff s CPA claim is premised on a misreading of the 

PIP Statute and applicable WAC regulations. Neither the 

Insurance Code nor the OIC's regulations governing insurers' 
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claims handling practices require Liberty to conduct a manual 

investigation into a medical provider's specialization, education, 

training, and overhead before determining that the provider's 

billed charge is unreasonably high. Liberty's reliance on a trusted 

computer database to compare the billing provider's charges with 

other providers' charges in the area and its payment of bills at the 

80th percentile of that database satisfy Washington law, as the 

OIC has repeatedly determined. The OIC is uniquely situated to 

make this determination, as it is the State's subject matter expert 

on Washington insurance law and the effects of insurers' claims-

investigation practices on insureds. 

Even in the unlikely event that this Court reaches a 

different conclusion than the OIC regarding the legality of 

Liberty's practices, the OIC's repeated approvals establish as a 

matter of law Liberty's "safe harbor" and "good faith" defenses 

to Dr. Schiff s CPA claim. Since 2006, the OIC has approved 

policy forms outlining Liberty's approach to determining a 

"reasonable" fee for PIP and MedPay treatment. In 2016, the O IC 
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reaffirmed that approval when Liberty submitted amended forms 

that specifically identified the database (FAIR Health) and 

percentile benchmark (80th) used by Liberty. In this case, the 

OIC has yet again confirmed that it believes Liberty's practices 

comply with all requirements of the Insurance Code and 

applicable WAC regulations. These approvals satisfy the CPA's 

"safe harbor" requirements and are more than sufficient to 

support Liberty's belief that its practices comply with an 

arguable interpretation of existing law, as required by the 

common law "good faith" defense. 

Finally, Dr. Schiffs CPA claim fails because he cannot 

satisfy the "unfair" act element or the injury and causation 

elements of that claim. The undisputed evidence, including 

unrebutted expert testimony, demonstrates that Liberty's 

practices protect consumers by preserving their benefits and 

keeping premiums low. By contrast, Dr. Schiff s proposed rule 

requiring manual investigations of provider's individual 

characteristics would be impossible to implement, especially 
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across the thousands of bills that Liberty receives every year. Nor 

can Dr. Schiff show that such investigations would result in the 

payment of his full billed charge. He offers none of the 

individualized evidence he claims would support a finding of 

reasonableness, and he ignores undisputed evidence from his 

own billing records, which shows that Liberty's reimbursements 

are substantially higher than other insurers. 

In sum, Dr. Schiff s attack on Liberty's bill review 

practices should be rejected, and Liberty should be awarded 

judgment on his CPA claim. 

E. ARGUMENT 

This is an interlocutory appeal under RAP 2.3(b)(4) of the 

trial court's denials of Liberty's motions for summary judgment. 

The parties agree that there are no genuine issues of material fact. 

CP 6714-15. Accordingly, this Court applies a de novo standard 

of review. Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300-01, 45 

P .3d 1068 (2002). 
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(1) Liberty's OIC-Approved Bill Review Practices 
Comply with the Insurance Code and OIC 
Regulations 

Dr. Schiff s CPA claim is premised on his theory that 

Liberty violates Washington law by complying with its OIC

approved policy. According to Dr. Schiff, Liberty cannot pay less 

than a provider's full billed charge unless it conducts a manual 

investigation into the individual characteristics of the provider, 

including the provider's specialization, education, training, and 

practice overhead. Dr. Schiffs theory is wrong. It misreads 

Washington law, will harm consumers, and is wholly 

impractical. The OIC was right to reject it. 

(a) The OIC correctly applied Washington law 

Dr. Schiff argues that Liberty must conduct an 

"individualized" investigation of the reasonableness of 

providers' billed charges. But Liberty already does that. As 

described above, Liberty individually reviews every PIP and 

MedPay bill, using claims reviewers to confirm the treatment is 

appropriate and a trusted computer database to determine the 
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reasonableness of each of the billed charge by comparing them 

against the charges of other providers for the same treatment in 

the same geographic area. See supra at 5-9. 

What Liberty does not do is conduct the type of manual 

investigation that that Dr. Schiff proposes. According to Dr. 

Schiff, claims adjusters must personally investigate the 

"background, years of service, education, certifications, or any 

other individual information to assess whether his billed fee was 

reasonable." CP 5503. Dr. Schiff further contends that these 

investigations must also consider the economics of a provider's 

practice, such as overhead, rent, payroll, and other factors. CP 

5925. 

Washington law does not mandate such investigations. 

The PIP Statute requires only that insurers pay "reasonable" 

medical expenses for PIP-covered medical treatment. RCW 

48.22.095(l)(a); RCW 48.22.005(7). And, as discussed below, 

the PIP Statute does not require anything of MedPay claims, 

which are governed by contract, not the PIP Statute. 
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The WAC regulations that Dr. Schiff cites also do not 

support his theory. WAC 284-30-330 requires only that insurers 

"adopt and implement reasonable standards for the prompt 

investigation of claims," and that they do not refuse "to pay 

claims without conducting a reasonable investigation." WAC 

284-30-330(3) and (4). Similarly, WAC 284-30-395(1) merely 

requires an insurer to make a detennination that a "medical and 

hospital" service is not "reasonable" before "den[ying]" or 

"limit[ing]" payment of "medical and hospital" services. 

Considered together, the PIP Statute and these WAC regulations 

impose on Liberty an obligation to pay reasonable fees and to 

conduct reasonable investigations of claims. But they do not 

require Liberty to pay all providers' full billed charges or to 

conduct manual investigations of those charges. 

Unable to find support for his theory in the language of the 

PIP Statute and WAC regulations, Dr. Schiff relies on the 

Supreme Court's decision in Durant v. State Farm Mut. Auto Ins. 

Co., 191 Wn.2d 1, 419 P.3d 400 (2018), and on this Court's 
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decision in American Family. 2 Neither supports his theory. 

Durant involved different insurer practices with different effects 

on insureds. It was not a computerized bill review case. Rather, 

Durant involved the complete denial of policyholders' claims for 

medically necessary treatment based on an arbitrary "maximum 

medical improvement" ("MMI") limitation applied after the 

patient's improvement had plateaued. 191 Wn.2d 1, 5-12. By 

contrast, Liberty is paying all claims for all medically necessary 

treatment. Thus, even where Liberty reduces a provider's 

unreasonably high bill, it has not denied any medical treatment 

to its insured and has not denied any insured' s request for 

reimbursement. 

American Family also does not support Dr. Schiff's 

theory. In American Family, the Court reviewed a trial court's 

order dismissing the plaintiffs claims under CR 12(b)(6). 5 Wn. 

2 Durant and American Family involved only PIP, not 
MedPay. Durant, 191 Wn.2d at 2; American Family, 5 Wn. App. 
2d at 832. 
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App. 2d at 839. Under the legal standard that governs CR 

l 2(b )( 6) motions, the Court was required to assume as true the 

plaintiff's factual allegations, including that FAIR Health was 

unreliable and was being misused by American Family. Indeed, 

in opposing American Family's request for Supreme Court 

review, Dr. Schiff's counsel argued: 

On [American Family's] 12(b)(6) 
motion . . . [Division One] had to 
accept as true [the provider's] 
allegation that the [FAIR Health] 
database does not and cannot 
determine a reasonable fee for a 
Washington provider for any 
procedure in any area because it has 
incomplete and inaccurate charge data 
and does not collect data on providers. 

CP 4868-69 ( emphasis in original). 

But this case comes to the Court in a different procedural 

posture and with a different record. At summary judgment, Dr. 

Schiff cannot rest on mere allegations. The undisputed evidence 

in this case demonstrates that the FAIR Health database is neither 

incomplete nor inaccurate. CP 3530-34. It is regarded as the 

"gold standard" of medical-charge databases. CP 4912. The 
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undisputed evidence also confirms that Liberty is usmg the 

database exactly as it was intended. CP 3513-18. Dr. Schiff has 

offered no evidence to support his attacks on FAIR Health's 

reliability and on Liberty's use ofit. 

Dr. Schiff also ignores unique features of Liberty's 

practices. Unlike American Family, Liberty discloses its bill 

review practices in its policies and has agreed to hold its insureds 

harmless from any potential consequences of reductions to 

provider bills. CP 4910-11, 4927-34. In American Family, the 

Court recognized that the duties imposed by the Insurance Code 

operate "for the insured." 5 Wn. App. 2d at 838 ( emphasis in 

original). Here, the undisputed, expert evidence is that Liberty's 

practices help insureds by protecting them against the adverse 

effects of provider overbilling, including increased premiums 

and premature exhaustion of benefits. See infra at 37-39. 

Liberty's practices also differ from American Family's in 

another key aspect: they have been approved by the OIC. The 

Supreme Court has instructed all Washington courts to "give[] 

Brief of Appellants/ 
Cross-Respondents - 30 



substantial weight to an administrative agency's interpretations 

in its area of expertise[.]" Durant, 191 Wn.2d at 1, 12-13 (citing 

Port of Seattle v. Pollution Control Hr'gs Bd., 151 Wn.2d 568, 

595, 90 P.3d 659 (2004) (due deference must be given to the 

expertise of an administrative agency)). The OIC is the State's 

administrative expert in this area. CP 4885-86. Its unequivocal 

ruling that Liberty's practices are consistent with Washington 

law-a ruling rendered after review of relevant legal authorities 

and consideration of the arguments of Dr. Schiff's counsel-

should not be disregarded. CP 4885-86. 

(b) Dr. Schiff' s proposed rule requiring manual 
investigations of providers' individual 
characteristics would harm consumers 

Dr. Schiff's theory is not just a misreading of Washington 

law. It is a misguided attempt to sacrifice insureds' interests to 

the interests of the highest-billing medical providers by crippling 

insurers' ability to review the reasonableness of billed charges. 

The unrebutted expert testimony of Dr. Anthony LoSasso, a 

renowned healthcare economics professor, explains the 
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numerous practical and policy problems with Dr. Schiffs 

proposed manual investigations. 

First, Dr. Schiffs theory ignores how the health care 

marketplace actually functions. As Dr. LoSasso explains, there 

are two measures of prices in the health care industry: the list 

prices for health services (i.e., "charges") and the amounts 

actually paid (i.e., "allowed amounts" or "fees"). CP 3526. A 

provider's charges are not subject to market forces and do not 

represent what the provider usually receives in payment for the 

service. CP 3526-27. In fact, providers rarely receive payment of 

their full billed charges and often contract for or willingly accept 

payments that are just a fraction of their billed charges. CP 3526-

27. Thus, Dr. Schiffs attempt to equate his billed charge with 

what he should be paid for treatment finds no support in the 

reality of the health care marketplace. 

Second, Dr. Schiff s assertion that FAIR Health is a biased 

and unreliable indicator of 1narket rates is similarly unfounded. 

FAIR Health is a national, nonprofit organization whose mission 
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is to "bring transparency to healthcare costs and health insurance 

information[.]" CP 3528-29. Its board of directors includes 

professional from medicine, healthcare policy, law, and 

education, among other stakeholders. CP 3529-30. Its databases 

of medical claims contain more than 30 billion private health care 

claims and 20 billion Medicare claims for 10,000 services, 

representing 150 million patients across 50 states. CP 3530. The 

data is regularly updated, with approximately 1.7 billion claims 

added every year. CP 3530. At every step of the data collection 

and management process, data is validated and tested. CP 3531. 

If data is insufficient (e.g., if the treatment at issue is for an 

uncommon service in a low population area), FAIR Health has 

statistically sound methodologies to derive reliable results. CP 

3531-33. 

Third, the 80th percentile is commonly accepted 

benchmark for reimbursement of medical services. CP 3527. 

Notably, Liberty has chosen to pay at the 80th percentile of 

charges, not allowed amounts. CP 3527. Because providers 
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rarely receive full payment of their billed charges, a payment 

standard based on charge data results in substantially higher 

payments than a standard based on allowed amounts. CP 3528. 

Moreover, the 80th percentile is well within industry standards. 

Large health insurers, such as United Healthcare and Aetna, use 

the 80th percentile. CP 3527. A recent government study found 

that the 50th and 80th percentiles were "typical" among insurers 

who use FAIR Health. CP 3527. Some states have mandated 

payments at lower benchmarks for PIP claims; others expressly 

use the same 80th percentile benchmark generated by FAIR 

Health. CP 3527. 

Fourth, requiring the kind of manual investigation that Dr. 

Schiff proposes would make Washington an outlier in the health 

care market. Health insurers and government health programs do 

not generally pay highly credentialed providers more for 

performing the same treatment. CP 3538. One recent study even 

found that high-price and low-price physician practices did not 

vary significantly in care quality or efficiency. CP 3538. And 
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insurers certainly do not pay more simply because a provider has 

unusually high payroll, rent, or other overhead costs. To the 

extent a provider's practice is located in a geographic area with 

a high cost of living or is subject to other market-wide forces, 

those additional costs will be accounted for in the market data 

collected and analyzed by FAIR Health. CP 3538. 

Fifth, even if Dr. Schiff' s proposal made sense in theory, 

it would be impossible to implement. As Dr. Schiff concedes, 

providers do not tell insurers about their levels of education, 

certifications, and accolades-and certainly not about their 

overhead costs. CP 4912. Even if claims adjusters had access to 

this information, their analysis of it would be inescapably 

subjective, and therefore inconsistent and unpredictable. For 

example, Dr. Schiff may believe that his academic degree 

justifies a higher fee, but another provider may believe that their 

longer clinical experience is more valuable for patient care. 

Claims adjusters would have no objective means by which to 

adjudicate such disagreements or to determine how all of these 
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factors should affect payment amounts. Nor would a claims 

adjuster be capable of analyzing a provider's overhead costs to 

determine the reasonableness of unusually high rent and payroll 

expenses. 

Sixth, even if such manual investigations were both 

possible and preferable, they could not be scaled to cover the 

thousands of PIP and MedPay bills that Liberty must process 

every year. The human resources that would be required to 

perfonn such investigations would slow down the claims process 

and make such them cost-prohibitive-especially as they relate 

to the services provided by the chiropractors, acupuncturists, and 

massage therapists that Dr. Schiffs counsel generally represents. 

CP 4912-13. The end result would be no investigations, not better 

investigations. 

Insureds would be the ultimate losers in this scenano. 

Their limited PIP and MedPay benefits would be depleted more 

quickly by overbilling providers. Insureds in Washington often 

have no more than $10,000 in PIP benefits per auto accident. 

Brief of Appellants/ 
Cross-Respondents - 36 



Approximately 27% of them exhaust their benefits, which means 

they might be forced to forego additional treatments or to pay for 

them out of pocket. CP 3545-48. Premiums would likely also 

increase, as the cost of covered care rises. CP 3542-45. 

None of this analysis by Dr. LoSasso was effectively 

rebutted. Neither Dr. Schiff nor his expert addressed any of these 

points, except that Dr. Schiff s expert opined that it was not 

apparent to him that computerized bill review lowered 

premiums. CP 5876. In doing so, however, he did not respond to 

Dr. LoSasso's economic analysis of premium price sensitivity. 

CP 5875-76. 

In sum, the undisputed evidence shows that, while Dr. 

Schiffs proposed interpretation of Washington insurance law 

might yield good results for the highest-billing providers, it 

would harm consumers. The OIC was right to reject it. 

(2) The OIC's Affirmative Approvals Protect Liberty 
from CPA Liability under the "Safe Harbor" 

Even if the Court concludes that the OIC misapplied the 

Insurance Code and its own regulations, the OIC's affirmative 
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approvals of Liberty's policies protect Liberty from CPA 

liability for Dr. Schiff's claims. RCW 19.86.170. As our 

Supreme Court has explained, the safe harbor applies where a 

regulatory body "take[ s] 'overt affirmative actions specifically to 

permit the actions or transactions engaged in' by the person or 

entity involved in a Consumer Protection Act complaint[.]" Vogt 

v. Seattle-First Nat'l Bank, 117 Wn.2d 541, 552, 817 P.2d 1364 

(1991 ). The safe harbor applies to practices approved by the OIC. 

Washington Osteopathic Med. Ass 'n v. King Co. Med. Serv. 

Corp., 78 Wn.2d 577,580,478 P.2d 228 (1970). 

There is no dispute that Liberty has complied with the 

practices described in its policies. Indeed, it is precisely those 

practices that Dr. Schiff challenges. Accordingly, the safe harbor 

issue in this case turns on whether those challenged practices 

were approved by the OIC. The undisputed evidence establishes 

that they were. 
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(a) Dr. Schiff's claims challenge Liberty's use of 
a computer database to determine the 
reasonableness of billed charges 

Dr. Schiff's CPA claim is based on his allegations that the 

amounts he charged on the 2015 PIP Bill and 2016 MedPay Bill 

were reasonable and that Liberty's investigation of those billed 

charges was not reasonable. Liberty contends that the fee it paid 

was reasonable and that its investigation was also reasonable. 

Thus, the dispute between the parties focuses on (1) what 

constitutes a "reasonable" fee and (2) what constitutes a 

"reasonable" investigation. Neither the Insurance Code nor the 

WAC regulations define "reasonable" for these purposes. 

Dr. Schiff' s proposed definition of a "reasonable" fee 

focuses on whether the fee is that provider's "usual and 

customary" charge and whether any other auto insurer has ever 

paid that fee in full (including insurers that no longer conduct 

computerized bill review because they were sued by Dr. Schiff's 

counsel). CP 4181. Dr. Schiff's proposed definition does not 

involve any comparison between that provider's fee and the 

Brief of Appellants/ 
Cross-Respondents - 39 



amounts charged by other providers for the same treatment in the 

same geographic area. Even if every other provider in the area 

charges $50, Dr. Schiff's theory would still allow him to charge 

$100 if he believes himself to be better educated, more highly 

trained-or if he believes his overhead costs justify the premium. 

As long as another auto insurer has ever paid the full amount, 

that fee-double the market rate-is "reasonable" under Dr. 

Schiff' s theory. 

Dr. Schiff' s concept of a "reasonable" investigation 

similarly focuses on the individual characteristics of the 

provider. As to the bills at issue in this case, Dr. Schiff argues 

that Liberty's claims representative should have conducted a 

manual investigation that considered "Dr. Schiff's over 25 years 

of experience, his superior credentials as a Board Certified 

Neurologist with a Ph.D., his superior training and background, 

skill, quality of service, reputation and overhead costs." CP 4241. 
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(b) Liberty's OIC-approved policies reject Dr. 
Schiffs theory of what constitutes a 
"reasonable" fee and a "reasonable" 
investigation 

Liberty has never used Dr. Schiffs proposed definitions 

of a "reasonable" fee and a "reasonable" investigation ( even 

though it almost always paid his full billed charge). Since at least 

2006, Liberty's OIC-approved policy form has stated that 

Liberty would pay no more than "[t]he charge determined by us 

based on a methodology using a database designed to reflect 

amounts charged by providers of medical services or supplies 

within the same or similar geographic region in which you 

receive your medical services or supplies. The database will 

reflect (a) service charge data regardless of the provider's 

specialty[.]" CP 4934. 

This policy language is fundamentally inconsistent with 

Dr. Schiff s theory of what Washington law requires. Liberty's 

policy explains that Liberty will determine the reasonableness of 

a provider's billed fee by comparing it to other providers' billed 
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charges and that this comparison will be made by consulting a 

computer database. CP 4934. Liberty will not investigate 

"reasonableness" by considering whether the billed fee is usual 

and customary for that provider, whether other auto insurers paid 

that provider's billed fee, or whether the fee is consistent with 

the billing provider's expertise and specialization, or practice 

costs. Id. 

Liberty's 2016 amended policy language represents an 

even starker rejection of Dr. Schiff s theory. It identifies by name 

the database that Liberty may use (FAIR Health), and it discloses 

the percentile benchmark that Liberty considers to be the upper 

limit of a "reasonable" fee (the 80th percentile). CP 4927-28. 

These additional details further confirm that Dr. Schiffs 

definition of a "reasonable" fee and a "reasonable" investigation 

are at odds with the OIC-approved policy language of Liberty's 

policies. 

The OIC's approvals of both versions of Liberty's policy 

language establish Liberty's "safe harbor" defense as a matter of 

Brief of Appellants/ 
Cross-Respondents - 42 



law. Vogt, 117 Wn.2d at 552. As described above, the OIC's 

approval process includes a review of the submitted policy 

language "to ensure that [the] filing comport[ s] with the laws of 

Washington." CP 4886; RCW 48.18.100(1). As the Deputy 

Insurance Commissioner testified, the OIC does not take its 

obligations lightly. CP 4885-86. It carefully reviews the filing, 

using its subject matter expertise to ensure that the company 

filing comports with Washington law. CP 4885-86. If the OIC 

had agreed with Dr. Schiffs interpretation of the PIP Statute, 

WAC 284-30-330, and WAC 284-30-395, it would not have 

approved Liberty's policy fonns in 2006 and again in 2016. 

Dr. Schiff cannot avoid the effect of these affirmative 

approvals by arguing that OIC action came too late to insulate 

Liberty from a claim based on his first charge in 2015. While the 

2006 policy form did not mention FAIR Health or the 80th 

percentile benchmark, Dr. Schiffs claims do not challenge those 

features of Liberty's bill review practices. Dr. Schiff does not 

allege, for example, that Liberty could have used a different 
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database or that it could have applied a different percentile 

benchmark. Instead, he challenges the use of any computer 

database and any percentile benchmark to determine the 

reasonableness of a provider's billed charges. 

The 2016 approval also squarely supports Liberty's "safe 

harbor" defense relating to the 2016 MedPay Bill. That approval 

was granted on September 7, 2016, more than a month before 

Liberty reviewed and paid that bill. CP 4923. By then, Liberty 

had been using the FAIR Health database and paying claims at 

the 80th percentile for more than ten years. CP 4914. And it had 

been sending policyholders written disclosures of this practice 

for years, too. CP 5839-43. Thus, when Liberty reduced Dr. 

Schiff's MedPay bill in October 2016, its practices had already 

been disclosed to policyholders and affirmatively approved-at 

least twice-by the OIC as fully compliant with Washington law. 

Finally, the OIC Deputy Commissioner's testimony 

confirms that the OIC still believes that Liberty's bill review 

practices comply with Washington law. The OIC's testimony 
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reaffirmed its determination that Liberty's use of the FAIR 

Health database, including its payment of claims at not more than 

the 80th percentile, does not violate the WAC regulations that 

Dr. Schiff cites. CP 4885-86. Nor does it violate the PIP Statute's 

requirement that Liberty pay all "reasonable" medical and 

hospital expenses. CP 4885-86. As the OIC explained, "[t]he use 

of the FAIR Health database is merely an approved means to that 

end, and does not contradict or hinder Liberty Mutual's statutory 

and regulatory obligations to its insureds." CP 4586. 

(3) The OIC's Approvals Support Liberty's "Good 
Faith" Belief that Its Bill Review Practices 
Complied with at Least an "Arguable Interpretation 
of Existing Law" 

In addition to the statutory "safe harbor," the OIC's 

approvals of Liberty's policy language establish Liberty's 

common law "good faith" defense as a matter of law. As our 

Supreme Court has explained, "[ a Jets performed in good faith 

under an arguable interpretation of existing law do not constitute 

unfair conduct violative of the consumer protection law." 
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Leingang V. Pierce County Medical Bureau, 

131 Wn.2d 133, 930 P.2d 288 (1997) at 155 (citing Perry v. 

Island Savings & Loan Ass'n, 101 Wn.2d 795, 810, 684 P.2d 

1281 (1984)) (reversing the trial court's entry of judgment for the 

plaintiff on his CPA claim because the defendant's conduct, 

though unlawful, was not unfair as a matter oflaw because it was 

based on an arguable interpretation of existing law); Byrd v. 

USAA Cas. Ins. Co., 2018 WL 8244612, at *7 (E.D. Wash. Nov. 

7, 2018) (granting summary judgment to insurer on plaintiff's 

CPA claim because insurer's actions were based on an "arguable 

interpretation of existing law" ( citing Leingang, 131 Wn.2d at 

155)). 

It is difficult to imagine a more compelling basis for an 

insurer's good faith belief that its claims investigations practices 

are legal-or, at least, that they are supported by an arguable 

interpretation of existing law-than the OIC's express approval 

of them. The OIC is the State's subject matter expert on the 

Insurance Code and on the agency's regulations to enforce the 
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Code. Under Washington law, the OIC could not have approved 

Liberty's forms if it determined that the practices described in 

them were illegal. RCW 48.18.100(1). 

The OIC further confirmed the significance of its 

approvals when Liberty contacted the OIC in July 2016 to ask 

about a possible "regulatory mechanis[ m ]" by which the OIC 

could rule on the legality of Liberty's use of FAIR Health at the 

80th percentile benchmark. CP 5838. Of course, that "regulatory 

mechanism" was the submission of a proposed policy form. CP 

5838. Having gone through that review process, Liberty was 

entitled to rely on the OIC's approvals and to believe that those 

approvals meant that its practices were legal. CP 4889-91. 

Dr. Schiff is unable to identify any legal authority that 

would have precluded Liberty from relying in good faith on the 

OIC's approvals in October 2015 and October 2016. As noted 

above, the appellate decisions he cites all post-date the bill 

reductions he challenges. The Supreme Court has emphasized 

that the "good faith" defense requires that the insurer acted based 
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on an "arguable interpretation of existing law." Leingang, 131 

Wn.2d at 155 (emphasis added). Durant and American Family, 

which were decided in 2018, were not "existing" law when 

Liberty reduced his bills in 2015 and 2016. Nor can Dr. Schiff 

argue that the Insurance Code and WAC regulations obviously 

prohibited Liberty's bill review when the OIC-the 

government's subject matter expert and the author of the 

regulations Dr. Schiff cites-disagreed. And the OIC's 

continuing decisions not to modify, withdraw, or abandon its 

approvals provide further basis for Liberty's belief that its 

practices remain fully compliant with the Insurance Code and the 

OIC's administrative regulations. 

In sum, the undisputed evidence establishes that Liberty's 

actions were supported by its belief as a corporation that the 

OIC's approvals meant that Liberty's practices were legal. At a 

minimum, these repeated approvals supported Liberty's good 

faith belief that Liberty's practices were consistent with an 

"arguable" interpretation of the Insurance Code and the 

Brief of Appellants/ 
Cross-Respondents - 48 



Commissioner's own regulations. That "good faith" belief bars 

Dr. Schiffs individual CPA claims as a matter of law. 

( 4) Dr. Schiff Cannot Satisfy the Other Elements of His 
CPA Claims 

Even if Dr. Schiff could prove that Liberty's bill review 

practices violate the Insurance Code or applicable WAC 

regulations, Dr. Schiff s CPA claims still fail because he cannot 

satisfy the "unfair" act or injury and causation elements of those 

claims. Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. 

Co., 105 Wn.2d 778, 780, 719 P.2d 531 (1986). 

(a) Dr. Schiff has no evidence to support the 
"unfair" act element of his "non-per se" 
claim 

Dr. Schiff does not assert a deceptive act claim, and the 

trial court correctly held that he lacks standing to assert a ''per 

se" unfair act claim because he is not an insured. CP 5225; see 

American Family, 5 Wn. App.2d at 836 ("'only an insured may 

bring aper se action' for violations of the CPA"' (quoting Tank 

v. State Farm Fire & Cas. Co., 105 Wn.2d 381, 394, 715 P.2d 
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1133 (1986)). As a result, Dr. Schiff cannot establish the "unfair" 

element of his claim merely by showing a violation of a statute 

or an administrative regulation intended to protect insureds only. 

Instead, he must satisfy the requirements set forth in Klem v. 

Washington Mutual Bank, 176 Wn.2d 771, 787, 295 P.3d 1179 

(2013) (quoting 15 U.S.C. § 45(n)), including that the challenged 

practice is "not regulated by statute but [is] in violation of public 

interest" and that it "'is likely to cause substantial injury to 

consumers which is not reasonably avoidable by consumers 

themselves and is not outweighed by countervailing benefits."' 

Dr. Schiff does not even attempt to sustain his burden on 

this element. As demonstrated above, the undisputed evidence is 

that Liberty's bill review practices help consumers by protecting 

them from overbilling, protecting them from balance billing, and 

expediting payment of claims. Dr. Schiff offers no evidence that 

his proposal to substitute computerized bill review with manual 

investigations would help anyone other than the highest-billing 

providers. And he does not dispute that he could easily have 
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avoided Liberty's practices by not treating Liberty's insureds. In 

fact, approximately 98 percent of Dr. Schiffs charges have been 

to insurers that reimbursed him at rates lower than Liberty's. CP 

3534. 

In short, Dr. Schiff has merely taken his dismissed per se 

CPA claim and rebranded it as a "non-per se" claim without 

offering any of the additional evidence that Klem requires of an 

actual "non-per se" claim. This failure provides yet another basis 

for summary judgment against him. 

(b) Dr. Schiff failed to satisfy his burden on the 
elements of injury and causation by failing to 
offer any evidence that his billed charges 
were reasonable or that different practices 
would have resulting in a higher payment 

Dr. Schiff also has offered no evidence that he suffered a 

cognizable injury as a result of Liberty's bill review practices. 

Hangman Ridge, 105 Wn.2d at 780 (CPA requires showing of 

"injury to the plaintiff in his or her business or property"); 

Villegas v. Nationstar Mortgage, LLC, 8 Wn. App. 2d 878,893, 

444 P.3d 14, review denied, 194 Wn.2d 1006 (2019) ("A 
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claimant must show that the alleged injury would not have 

occurred "but for" the defendant's unlawful acts.") (citations 

omitted). On the element of injury, Dr. Schiff relies solely on the 

fact that he was paid less than his full billed charges for the 2015 

PIP Bill and the 2016 MedPay Bill. But that evidence does not 

prove that Dr. Schiff suffered a cognizable injury, even under his 

theory of the case. Dr. Schiff is not legally entitled to payment of 

his full billed charges unless the billed amounts are "reasonable." 

RCW 48.22.095(l)(a); RCW 48.22.005(7). 

Washington law does not assume that medical providers' 

bills are reasonable. Hayes v. Wieber Enters., Inc., 105 Wn. App. 

611, 616, 20 P.3d 496 (2001) ("[T]he amount actually billed or 

paid is not itself determinative. The question is whether the sums 

... are reasonable."); cf Coastal Neurology, Inc. v. State Farm 

Mut. Auto. Ins. Co., 271 F.R.D. 538, 544-45 (S.D. Fla. 2010) 

(proof that carrier automatically reduced every bill "does nothing 

to establish that any individual provider was entitled to a 

reimbursement on any particular occasion"), aff'd, 458 F. App'x 
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793 (11th Cir. 2012). Instead, the reasonableness of a provider's 

bill must be supported by evidence. Hayes, 105 Wn. App. at 616. 

But Dr. Schiff offers no evidence to prove that his bills were 

reasonable. He criticizes Liberty for not "individually 

investigating his background, years of service, education, 

certifications, or any other individual information to assess 

whether his billed fee was reasonable." CP 5503. But he fails to 

offer any evidence of how he took those factors into account in 

determining his charges. Dr. Schiff does not even attempt to 

prove that the amounts he billed Liberty were his "usual and 

customary charges" for those treatments-even though this 

allegation is central to his theory of how a "reasonable" charge 

must be determined. 

Moreover, Dr. Schiff does not attempt to establish the 

reasonableness of his billed charges by reference to the charges 

of other providers for the same treatment in the geographic 

area-which is the standard set forth in Liberty's OIC-approved 

policy. Dr. Schiff scoffs at such comparison, arguing that he 
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should be paid more than other neurologists for the same services 

because he is "board-certified," "has a Ph.D ... as well as his 

M.D.," and practices in Shoreline. But, again, Dr. Schiff offers 

no evidence that would allow a factfinder to determine how Dr. 

Schiffs rates for these treatments compare to other board

certified neurologists with Ph.D's practicing in Shoreline or 

similar communities. And he offers no evidence to explain how 

board certification, a Ph.D, or a Shoreline location should 

compare to other individual characteristics (e.g., more clinical 

experience, higher patient-satisfaction ratings, no prior history of 

board discipline, etc.) in setting billing rates. 

Finally, Dr. Schiff offers no evidence that, if Liberty had 

conducted the manual review that he claims Washington law 

requires, Liberty would have paid him his full charges on the two 

bills in question-or even that a manual review would have 

resulted in higher payments than Liberty's. After all, Liberty's 

review of all of his other billed charges resulted in full payment. 

Without evidence that Liberty's payments to him would have 
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been higher on the two charges at issue if Liberty had conducted 

a manual review of those rates, taking into consideration his 

background, qualification and overhead, Dr. Schiff cannot meet 

the CPA's requirement that he show injury to his business 

proximately caused by Liberty's practices. See e.g., 6A Wash. 

Prac., Wash. Pattern Jury Instr. Civ. WPI 310.01 (7th ed.). 

Moreover, the undisputed evidence establishes that Dr. 

Schiff cannot make such a showing. Dr. Schiff s billing records 

reveal that Liberty's payments on the 2015 PIP Bill and the 2016 

MedPay Bill exceeded what Dr. Schiff has received from other 

payors for the same treatments-approximately 140 percent of 

Regence Blue Shield health insurance rates, 159 percent of 

Medicare rates, 293 percent of Medicaid rates, and 102 percent 

of Washington L&I rates. CP 3534-37. From 2014-2019, while 

Liberty reimbursed 95 percent of Schiff s billed charges, 22 other 

insurers combined to reimburse him only 60 percent. CP 3534. 

And Dr. Schiff does not identify any insurer or other health care 

payor that actually conducted a manual review of his individual 
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characteristics and concluded based on that review that his full 

billed charge was reasonable. 

In sum, Dr. Schiff has failed to offer any evidence-much 

less, undisputed evidence-that his bills were "reasonable" 

under any potential definition. Dr. Schiff also offers no evidence 

that the manual investigations he claims are mandated under 

Washington law would have resulted in higher payments to him. 

As a result, he has failed to satisfy the essential elements of injury 

and causation on his CPA claims. 

F. CONCLUSION 

For all of the reasons discussed above, Dr. Schiffs attacks 

on Liberty's OIC-approved bill review practices misapply 

Washington law, harm insureds, and fail to satisfy the essential 

elements of a CPA claim. The Court should reverse the trial 

court's order denying Liberty's motion for summary judgment, 

order summary judgment in favor of Liberty, and award costs on 

appeal to Liberty. 
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This document contains 9,058 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

DATED this 18th day of April, 2022. 
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Stan Schiff, M.D., PhD., Petitioner v. Liberty Mutual Fire Insurance Co. et ano, Respondents 
King County Superior Court No. 17-2-11676-9 

Counsel: 

The following notation ruling by Commissioner Jennifer Koh of the Court was entered on 
November 19, 2021: 

Liberty Mutual Fire Insurance Co. and Liberty Mutual Insurance Company seek 
discretionary review of an April 8, 2021 order denying their motion for summary 
judgment on claims asserted against them by Stan Schiff, M.D., Ph.D. Dr. Schiff 
has filed a separate motion for discretionary review of an April 8, 2021 order 
denying his motion for discretionary review. For the reasons discussed below, 
both motions for discretionary review are granted and the separately filed matters 
are consolidated for review. 

Dr. Schiff has challenged Liberty's reduction of his bills for services provided to 
patients under Liberty's insurance policies, alleging violations of the Consumer 
Protection Act. Liberty has asserted "safe harbor" and "good faith reasonable 
interpretation of the law" affirmative defenses. The parties brought competing 
motions for summary judgment. 

At a hearing before the trial court on April 2, 2021, Dr. Schiff argued that no 
disputes of material fact would prevent ruling on his summary judgment motion 
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as to his CPA claim or Liberty's safe harbor affirmative defense and that Liberty's 
good faith affirmative defense should be decided as a matter of law. LM App. 16-
17, 21-22, 26. Liberty did not disagree or identify any issue of fact. The trial 
court acknowledged that "neither side is willing to admit issues of fact," but stated 
that "whenever you've got an issue of reasonableness, and reasonableness is an 
issue in this case ... that's something that needs to be decided by a fact finder"; 
that "good faith is typically something that needs to be decided case by case"; 
and that "genuine issues of material fact about" the safe harbor and good faith 
defenses prevented summary judgment on liability approximately "a year ago." 
LM App. 44-45. The trial court indicated that fact issues remained as to "whether 
OIC has approved the specific types of acts and practices" and whether Liberty 
"actually acted in compliance with whatever was approved" and "acted in good 
faith." LM App. 45-46. Both April 8 orders state that "the court finds that there 
are genuine issues of material fact" in denying the motions for summary 
judgment. 

Both parties seek discretionary review under RAP 2.3(b)(4) based on their 
stipulation that the orders involve "controlling question[s] of law as to which there 
is substantial ground for a difference of opinion and that immediate review of the 
order[s] may materially advance the ultimate termination of the litigation." 
Although discretionary review of summary judgment orders are rarely granted 
and review under RAP 2.3(b)(4) should be limited to extraordinary 
circumstances, the parties represent that there are no material factual disputes 
that would prevent resolution of legal questions on an interlocutory basis. See 
DGHI Enters. v. Pac. Cities, Inc., 137 Wn.2d 933, 977 P.2d 1231 (1999); 
Robbins Co. v. Lawrence Mfg. Co., 482 F.2d 426 (9th Cir. 1973). 

Liberty contends that this Court should decide various legal questions as to the 
requirements of Dr. Schiff's CPA claims, particularly in light of Folweiler v. 
American Family Insurance Company, 5 Wn. App. 2d 829,429 P.3d 813 (2018), 
as well as the application of the safe harbor and good faith defenses to such 
claims. Dr. Schiff agrees that review should be granted on issues of law based 
"on the undisputed facts," but disputes the specific legal questions that should be 
evaluated. 

In his motion, Dr. Schiff argues that this Court should address legal questions as 
to a judgment on liability, the legal - rather than factual - insufficiency of the 
Insurance Commissioner's approval in Liberty's safe harbor defense, 
interpretation of Washington law, and legal interpretation of policy language, as 
well as the trial court's January 2020 orders enforcing the Froeber settlement. 
Although contends that review should not be granted as to the January 2020 
Froeber orders, Liberty does not suggest that any factual dispute otherwise 
prevents review of the other legal questions Dr. Schiff identifies. 

The parties clearly agree that resolution of legal questions raised in both motions 
will materially advance the termination of this litigation. 

Based on my review of the voluminous filings provided by both parties, the 
arguments presented, and the authority cited, I am persuaded that the parties 
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have identified significant legal questions to meet the RAP 2.3(b)(4) standard for 
discretionary review, despite their differing characterization of the particular legal 
questions presented. In light of the parties' repeated assurances that they are 
not disputing relevant facts, as well as the lack of a clear basis for the trial court's 
apparent general view that cases raising issues of reasonableness and good 
faith necessarily require resolution of factual disputes, discretionary review is 
hereby granted under RAP 2.3(b)(4). To the extent the parties disagree on the 
scope of review or the specific statement of legal questions they wish to present, 
they may present argument in their briefing on the merits. 

In sum, I am persuaded that discretionary review is appropriate under RAP 
2.3(b)(4); the motions for discretionary review are hereby granted. The separate 
case numbers, 82554-2 and 82558-5, are hereby consolidated for review under 
82554-2. Liberty Mutual Fire Insurance Co. and Liberty Mutual Insurance 
Company are designated as Appellants/Cross-Respondents and should file their 
designation of clerk's papers and statement of arrangements by or before 
December 17, 2021. 

Please be advised a ruling by a Commissioner "is not subject to review by the Supreme 
Court." RAP 13.3(e) 

Should counsel choose to object, RAP 17. 7 provides for review of a ruling of the 
Commissioner. Please note that a "motion to modify the ruling must be served ... and 
filed in the appellate court not later than 30 days after the ruling is filed." 

Sincerely, 

~~ 
Lea Ennis 
Court Administrator/Clerk 

law 

c: Honorable John Ruhl 
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